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Glossary

Key words and abbreviations

AASsrefers to Australian Accounting Standards and is relevant to the review or audit of an
incorporated associationds financial statements.

AGMrefers to an annual general meeting.
AIR Actefers to the Associations Incorporation Reform Act 2012Vic).

Annualstatementis a document that the secretary of an incorporated association must lodge with

CAV within one month of each annual general meeting (unless an extension is granted, or it is an

registered charity with the Australian Charities and Nfar-profits Commission that has an exemption
from reporting).

ATOrefers to the Australian Taxation Office.

Auditoris an accountant (who is independent from the organisation) whose job is to check and
confirm the material accur aads (cormoniyhoace ayeay)amdi sat i ond

provide an auditords report. Some organisations ar
under the AIR Act (oO0tier three associationso) or f

Ballotis a method of voting in elections for office bearers and members of the committee of an
organisation (like voting in an election for government). A ballot is often conducted confidentially, in
which case it is called a O0secret balloto.

Bankruptcyis a legal status that oférs a person protection from further action against them by
creditors (that is, people to whom the person owes money).

CAVrefers to Consumer Affairs Victoria, which is the Victorian government agency responsible for
registering and regulating incorporatedssociations in Victoria.

Committeei s t he governing body of an incorporated asso
Omanagement committeedé, oOcommittee of management o
for overseeing the running of the organéion.

Committee membersare members of the committee of an incorporated associatiahcommonly

includes office bearers (for example treasurer or president) and a small group of other people (often
called dordinary committee mermayaotbedmember€atimeni tt ee me
organisation (depending on the organisationds rul e

Commonlawmeans the | aw devel oped by tqhaed ec oluarwés ,( asso me t
compared to legislation or statutes, which is law made by Parliament).

Convenemeans Oarranged or 0ddoméxamplp, the ghdirpersonmfgae inchrgora@d
association may convene a meeting of the committee.
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Financial statementis a document (or set of accounts or reports) submitted to members of an
incorporated association at the AGM, as required by Part 7 of the AIR Act. The AIR Act reqtlesthe
financial statement containsparticular information about the financial activities of the organisation in
its previous financial year.

General meetings a meeting of the menbers of the incorporated association, which is convened

using the procedures for general meetings in the a
notice of the meeting to membersGeneral meetingscover both thed a n ngereerial meeting  aanyd

O0speci al 6 g econwenedithromghoettthe years

Legislationmeans laws that have been enacted by Parliament. A piece of legislation is called an Act or
statute. The names of all Victorian Acts include the year that the law was passed and theeletts 0 ( Vi ¢ ) 6
appear following the yea# for example, theAssociations Incorporation Reform Act 2012Vic).

Minutes are a formal written record of the matters discussed and decisions made at a general
meeting of the members of an association or a meeting tfe committee.

Model rulesare the rules set out in Schedule 4 of the Regulations that can be adopted (in whole or
part) by an organisation when it first becomes incorporated (registered), or at a later date. The model
rules may be modified over time byebislation (ie through changes to Schedule 4 of the Regulations).

Motionis a proposal that a person puts at a meeting, so that some action is taken or decision made

about an i ssue. Technically, when a perston 0Omovesao
(Sometimes a person then moves to change (amend) the motion, and it is up to another person to

second the amendment.) Once the wording of the motion is settled, a vote is taken and, if passed, the

motion becomes a resolution.

Office beareror officer means a person who is appointed to a special position on the committee. The
office bearers of most organisations are the chairperson (or president), deputy chairperson (or-vice
president), secretary and treasurer

Office holderis defined in section 82 ofthe AIR Act to include committee members, the secretary and
any person (including an employee) who is involved in or influences key decisions that affect the
operations or affairs of an incorporated association.

Old Actmeans the Associations Incorporation Act 1981 (Vic), which has been replaced by the
Associations Incorporation Reform Act 2012 (Vic).

Organisationmeansan organsed group of people with a particuldcommon purpose In this Guide,
t he wor d 0 oefe toa Victagian incorpdrated association.

Policyis a particular way of dealing with an issue or area of activity, which the organisation has agreed

on. Policies are usually (but not always) written down. An organisation may have policies about, for

example, recruitment of new committee members, procedures for meetings or dispute resolution. The
policies of an organisation cannot override | egal
but they can supplement them.

Pollis a method for wting on a motion at a meeting. Technically this is different to a ballot, which is

for voting in elections, but sometimes people use these words to mean the same thing. A poll must be
in writing. In a poll, members vote by filling out a voting paper andtfing it in a box or container.

These papers are then counted by those organising the poll, but not shown to other voters. When a
poll is validly demanded, the result on the poll will override a vote on a show of hands.
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Proxyis someone who is authorisedo vote on behalf of another person at a meeting (if that person
cannot attend the meeting personally). If proxies are allowed, there must be a provision in the

organi sationd6s rules which sets out how proxies op

Purposes(sometimes calledobjects) of an organisation are found in the rules and set out what the
organisation has been established to do, and may also identify for whose benefit the organisation
operates. Organisations incorporated following the commencement of the AIR Act must include thei
purposes in their rules. Prior to the commencement of the AIR Act, the purposes of an organisation
were set out in a separate statement.

Quorumis the minimum number of people that need to be present at a meeting for that meeting to
proceed.

Registeris essentially a list, or database, containing information about certain matters, members or
documents.

Registrarrefers to the Registrar of Incorporated Associations within CAV.

Register of Incorporated Associationis the register which contains information about every
incorporated association in Victoria. It is maintained by CAV. Some parts of the register are available
on the CAV website, and you may purchase extracts from it about your organisation or others.

Regulations refers to the Associations Incorporation Reform Regulations 201¢Vic).

Resolutionis a decision that is made at a meeting. An ordinary resolution is the result of a motion (or
an amended motion) put before, and passed by a simple majority, at @eating. See below for a
special resolution.

Rules(or constitution) are the governing document of an incorporated association. The rules set out

the organisationds purposes and the procedures for
choose to adoptthe model rules (in Schedule 4 of the Regulations) or write its own rules (which must

be approved by CAV). Every incorporated association must have rules which cover the matters listed in
Schedule 1 of the AIR Act.

Schedulerefers to a Schedule (and thétems, or paragraphs, within it) of the AIR Act or the
Regulations.

Secretaryrefers tothe secretary of an incorporated association, appointed in line to the requirements
of the AIR Act and. the organisationds rul es

Simple majorityis when more than half{50%) of the people present and voting on a motion at a
meeting vote for (or o0in favour ofd6) the motion be

Special general meetings a type of general meeting, which is usually convened for a particulaason

or purpose (as compared to an annual general meeting which must be held each year). Under the

mo d e | rules, any gener al meeting which is not an 0
meeting.

Special resolutionis a resolution required for ertain important decisions made by membersSpecial

resolutions mustconductedin accordance with the procedures in section 64 of the AIR Act, which
includes the requirementfomt | east 21 daysd notice of the meetin
be sought, to be given to members. To pass the special resolution, at least three quarters (75%) of

members who are entitled to vote, and who actually do vote at the meeting (either in person or by

proxy, if allowed), must vote in favour of the resolutioh.hi s i s known as a oO0Ospeci al
contrast to a simple majority, which only requires more than 50% of the people present and voting to
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vote in favour of a resolution). The AIR Act requires organisations to seek a special resolution when an
organisdion makes the following important decisions: changing the name of the organisation, rules or
purposes; amalgamating with one or more other organisations; winding up the organisation voluntarily
or seeking cancellation by CAV.

Statutory dutiesare legal obigations and responsibilities set out in legislation. For example, the
members of the committee and office holders of an incorporated association have statutory duties
(relating to how they make decisions about the running of the organisation) under tH& Act.

Statutory manageris a person who is appointed to take over the running of an incorporated

association if there are concerns about how the organisation is being managed. CAV can apply to the
Magistrates Court to appoint a statutory manager. A stabry manager can be appointed if it is in the
interests of the organisationfds members, its credi
the public.

Tier one associatioris an incorporated association that has a total yearly revenue (or incojr less
than $250,000, (or an association declared to be tier one by CAV).

Tier two associations an incorporated association that has a total yearly revenue (or income) of
between $250,000 and $1 million, (or an association declared to be tier two byAR).

Tier three associatioris an incorporated association that has a total yearly revenue (or income) of
greater than $1 million, (or an association declared to be tier three by CAV).

Wind upor winding uprefers to the ending of an incorporated associath & this can be done
voluntarily by the organisation or, in certain circumstances, by a coartCAVWhen an incorporated
association is wound up, it ceases to exist.
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Part 1 — The association '
in a nutshell



The assoclation in a nutshell

ThisPart of the Guide contains background information to help you understand your
organisation, the roles of the members, committee and secretary within it, and how to
use this Guide. This Guide is not a substitute for appropraiegal advice.

Key points

1. Who is this Guide for?

This Guide is primarily for secretaries of incorporated associations. This Part provides an overview of
an association.

2. How to use this Guide

This Guide is imine parts and includes a range of practicalbibls and other links.

3. What is an incorporated association?

An incorporated association is the most common (but not the only) legal structure used byfoot
profit organisations. Victorian incorporated associations must operate in accordance with the
requirements of the Associations Incorporation Reform Act 2012Vic) (AIR Act).

4. What are the reporting obligations of an incorporated association?

Certain information must be reported to CAV under the AIR Act, including a yearly (annual) statement
ontheasso¢ ati onds financial situation, and when change
appointed, or an organisationds details change).

Reporting obligations for Victorian incorporated associations that are registered with the Australian
Charities and Nofor-profit Commission ACNG changed in July 2018. See Part 8 for more
information.

5. What are the rules and purposes of an incorporated association?

Every incorporated association has its own 0rulesbod
theorgans at i on. Every associationd6s rules must also co
the organisati onos aithgeadofthisGeadeto help lfoa wak out whatthet o o |

rules of your organisation aré it is essential to be familiar with them.

6. What is the role of members of an incorporated association?

Members of an incorporated association have the power to make certain decisions about the
organisation. In particular, they usually appoint the members of the committee.

7. What is a committee?
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The committee of an incorporated association (that is, its governing body) is responsible for
overseeing how the organisation operates. There are a numhrspecial positions on the committee.
Often the secretary is a member of the committee.

8 How does the committee differ from the Omanager s

The committee of an incorporated association sets
association. In larger associations, there may be senior staff (for example, the CEO, operations
manager and finance manager) who are responsible fthre dayto-day running of the association.

9. Who is the secretarand what do they d@

Everyincorporatedassociation must have a secretary. The secretary has legal responsibilities for
submitting documents to @Vand is the official contact person for the organisation

10. Where can | go for information and assistance?

This Guide sets out information about runningn incorporated asso@tion. The Noffor-profit Law

website has further resources for incorporated associations, sagww.nfplaw.org.au

NOTE %

In November 2012, theAIR Act commenced, replacing th&ssociationsincorporation Act
1981 (Vic)(Old Ac}. The AIR Act changed thiaws regulating Victorian incorporated
associations Under the AIR Acthetermd s ecr et aryo repl aced t
that existed under the Old AcfThe responsibilities thaffell on the public officer under the
old Act are now carried out by the secretary. For more information about the role of the
secretary, see Part 3: Secretaryds Lega

There are also new matters that must now be covered by anorgard t i onds r u
Organisations that were using the model rules under the Old Act are now subject to the

model rules under the AIR Act. Organisations should review their rules to ensure they ar
compliant with the requirements of the AIR Act.

1. Who is this Guide for?

A Se c r Satcteld Guide for SecretariefS e c r et ar yiddesigBea to bdipgdu the
secretary and others withiryour organisation, by alerting you to legabligatonsand of f eri ng 0o0go

governanced ti ps an dporatedmsssciatfiomin Victotan ni ng an i nco

It doesndt matter whether you are a volunteer in a
social clubd any person involved in running arfincorporated association in Victoria can benefit from

this Guide.

This Guide may also be useful for other members of

as t he 0boa mpebpdandomanisatiomd who veork with incorporated associations (such as
peak bodies, advocacy groups, and lawyers assisting ingorated associations.
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\
IN ANUTSHELL:

[1The secretary is the incorporated assoc
for reporting about the organisation to CAV (and also the ACNC for Victorian incorporate:
associdions registered with tle ACNC).

[0 The secretary must have a myCAV account to be able to comply with their obligations

[J The secretary usually has additional responsibilities including organising meetings, taking
minutes of meetings, dealing with documents, and keeping #p-date records about the
organi sation. The secretary is often (b
management committee.

N\ J

2. How to use this Guide

The Secretaryds Sa HocpnoétlLawj aspegialish legal segvite fdr pdorirofit
community organisations.

The Guide is imine parts. The Guidealsocontainsmanyp r act i ¢ dduch@adsanwples 6
documents, checklists, registers and flowchar to help you in your role. These are located at the
end of the Guidein part nine.

This Guidecontains links to:

I email addresses and (government or community) websites that contain official or reliable
information about the topics discussedt hese | i nks | ook | ike this: oww
clubs and not for profitso.

9 referencestoother esources and parts of the Sedtheset aryds S;
|l ook | i ke t Rlowshartforv@kingdupolr lassoci ationds current

You can download, display, print and reproduce any part of this Guide for your-nommerdal

personal use, or nocommercial use within your nefor-profit organisation, as long as you retain the
copyright notice at the end of each part of the Guide and appropriately acknowledge JusticeConnect
under the Copyright Act 1968 (Cth). If you wish trse or reproduce this Guide or part of this Guide for
a norHpermitted purpose, please contact Nefor-profit Law to request permission at
nfpenquiries@justiceconnect.org.au or PO Box 16013, Collins St West, Melbourne 8007.

3. What is an incorporated association?

An incorporated association is the most common (but not the only) legal structure used byfoot

profit groups in Victoria. There are other legal forms used by iot-profit groups, such as corporations
(or companies) and cooperatives. Different laaxand rules apply to these legal structure, which are not
covered in this Guide.

An incorporated association is a legal entity that stays the same even if its members change. It can do
the following things in its own nam@ accepts gifts and bequests, bugand sell property, invest and
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borrow money, open a bank account, sue and be sued and take out public liability insurance with
greater ease. The members and office bearers of the association are usually protected against
personal liability and responsibilif f or t he organi sationds debts.

Every Australian State and Territory has its own laws to regulate incorporated associations. This Guide
deals only with associations incorporated in Victoria.

For more information on what incorporation means, and different types of legal structure:
used by notforpr of i t gr oups, stevew.ndpl@w drd.au/gegingSdrtedr t

How do you know i&in organisation is an incorporated
association?

I ncorporated associations must have the word o0lnco
signifies to the public that the organisation is an incorporated association and is therefore bound

cetr ain |l egislation and rules. The use of ol ncorpora
that are required (unless they have an exemption)
the end of their name depending on the type of compankgay are under the Corporations Act 2001

(Cth).

If you are not sure whether your organisation is an incorporated association in Victoria, y
can search the Register of Incorporated Associations on the CAV website:
WWW.consumer.vic.gov.au > Clubs and nfuir-profits > Search for an incorporated
association

In Victoria, theAIR Acis the main piece of legislation regulating incorporated associations. Th&Alct
covers the establishment, operation and ending (or dissolution) of an incorporated association.

The Regulationsset out further details about the legal
requirements for operating an incorporated association in Victoria

The Regulations also set out thenodel rules for incorporated The AIR Act gives powers and
associations. Your orgasation can use the model rules, ordraft ' €sponsi bilitie
its own rules that address required matters (see belowrror! of Inc_orporated As_somatlons. In
practice, the functionsof the
eference source not found. Registrar are carried ouby CAV.

Current copies of the R Act and Regulations are available on the

Victorian Goverme nt 6 s we b s i t wwwflegislatidn.eigggbvsalgat it @n:0 Vi ct é6r i an L a
and search ORActosdSt(dtout darhye rAdl e s)ltiggbod practichite keépe gul at
a copy of the current A& Act and Regulations wityouror gani sati onds Yofidan ci al doc
find a copy of the wowwedonsumedvie.gov.aur clbaidnet fowgdfits i

> incorporated associations > running an incorporated association > rules
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There are oher laws which apply to incorporated associatiorgsfor example, laws dealing with
occupational health and safety, workplace relations, tax, advertising and fundraising. Na-for-profit
Lawwebsite at www.nfplaworg.aucontains useful resources and informatioron a range oftopics and
laws to help notfor-profit organisations.

Legislation is updated from time to time. For example, the ofssociations Incorporation
Act 1981 (Old Ac} was replaced by theAlR Act on 26 November 20120ne way to stay
updated on changes in the law iso subscribe to the Noffor-profit Law Update, a monthly €
Newsletter. Clickhere to subscribe.

What does Consumer Affair¥ictoria (CAV) do?

CAV has a number of legal functions relating to incorporated associations. These include:

I maintaining the Register of Incorporated Associations (a list of all incorporated associations in
Victoria)

1 approving applications for incorporatio
9 approving rules drafted by incorporated associations

9 receiving annual statements from organisations (seleart 8: Reporting to Consumer Affairs
Victoriain this Guide)

T approving important changes to an or gralesi sati on (
statement of purposes or name)

T cancelling an organisationds incorporation

T monitoring and/or investigati nARAElndReguptonsi sati onod
(and taking other action if necessary), and

9 imposing fines (or taking other actio if necessary) where there has been a failure to comply with
the AIR Act

You can contact CAV if you need help with:

1 forms to be lodged with CAV, and requests for extension of time to lodge forms

T information and assi st an cukescomplywiththeAlReActy our or gani
1 general advice about your obligations under th&IR Act

CAYV isnot able to:

9 give legal advice or prapproveproposedchanges to your rules

T provide advice about how to interpret your organ

1 resolve internaldisputes within your organisation.

More information about the role of CAV can be fourngre.
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4. What are the reporting requirements of an
incorporated association?

An incorporated association is required taeport to CAV:
1 cauTioN
9 every year by lodging an annual statement (see the Caution bc

to the side and Part 8: Reporting to Consumer Affairs Victoria i Ry OIS 17

) ] Victorian incorporated
this Guide) associations that are also
registered charities with the

1 whenever a new secretary is appointed, or if the existing Australian Charities and Nelor-

secretaryos detail sintingarainge ( profits Commission ACNG p
Removing a Secretary in this Guide) changed on 1 July 2018.
See Part 8 of this guide for more

1 if the address or name of the association change, and information.

91 when certain key decisions are made by the associati@nfor
example, if the association passes a special resolution to change its name or its rules (Pegt 5:
Annual General Meetings and also Part 6: Special General Meetings in this Guide).

5. The rules and purposes of an incorporated

assoclation
Every incorporated association must have its own s
The rules t out the procedures for running the organisation. Your organisation must follow its own
rules.

The AIR Act requires that the rules must cover certain matters (these matters are listed in Schedule 1
of the AI R Act). Your oadaonpiatent wsthalaws, mcludlisg the AIR Acs Aparti st a |
from these matters, your organisation has a fair degree of flexibility in establishing its rules.

WHY FOLLOW THE RULES?

The rules are a legal contract between the organisation and its members aaue legally
enforceable by members of youorganisation orby CAV orbehalf of members There are
other good reasons for having t calbwthel ow
members of your organisation to know how the organisation is to be run and managed, ¢
how decisions will be made. It also means they can contribute to (or raise concerns abot
the or gani s amakingwiiere appremiates i o n

The rules of the association are a key source of information for secretaries. It is importar
that you read y o uheyacercansistentwith thé requiementofitbe AIR
Act. It is good idea tohave an upto-date copy handy
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Every orgarsation incorporated after the commencement ofthe AIRAstu st have ises OoOpur poc
outinits rules. The purposes set out what the organisation is established to do, and may also identify
for whose benefit the organisation operates.

REMEMBER

Ifyou dondt follow your organisationds r
member of the organisation for failing to do so. Under s 67 of the AIR Act, CAV can appl
the Magi stratesd Court to enfor ce sobiationr
under the rules. The association or mem

How to find out what an organi s

Anassociationhas two choices for determining what rules will apply to it. It can either:
T adopt thedemwndodel ru

91 write its own rules, by drafting new rules from scratch or byaking changes tathe model
rules.Note that if an organisation adopts its own ruleshose rules must cover all theequired
items listed in Schedule 1 of the R Act

Anorganisation must lodge its rulesvith CAV when it first applies to CAV to be registered as an
incorporated association. When registered reorganisationcan change its rules byseeking a special
resolution of its members. Am s s oci at i on 0 ssthelodgedewithtandrapptowed by GA)Mn
order to be valid This means that each time an organisation changes its rules, it must lodge them with
CAV for approval.

The different options available to an organisation when drafting and changing its rules caake it
di fficult for the secretary of an organisation to
Ifyouareunsur e, you can contact CAV to get a copy of 'y

Wh a t are the omodel rul eso?

The model rules arean exampleset of rules that comply with the AR Actd they are the standard form
rules,orthed f al | backd orThenbdef rales ré set ot im Saheduleodrof. the
Regulations and arealso available on the CAV websitgvww.consumer.vic.gov.au > clubs and not for
profits > incorporated associations > running an incorporated association > rules

Many associations choose tadopt the model rules wherthey becomeincorporated An association
that drafted its own rules at incorporation can also convert to the model rules after it incorporates
(although this is less common).

The model rules can seem like a good option if yoarganisation does not wistto draft its
own rules.Howevert he mode/l rul es are not 0 mo fite@ | f
every organisationd for example, if your organisation wants to access certain tax
concessions it may need to consider whiér the model rules meet the necessary tax law
requirements.Alternatively, your organisation may have specific requirements for
membership or, if your organisation is a large organisation, it may wish to establish
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branches. Neither circumstance will be a@red by the model rules. Under such
circumstances, the organisation should prepare its own rules. Please note that many
organisations use the model rules as the basis of their own rules and modify them to the
extent necessary to cover the specific requineents of the organisation. Where an
organisation only modifies the model rules in respect of the name of the organisation, th¢
organisationds financial year and its p
adopted the model rules. However, if therganisation makes any further amendments to
the model rules it will be deemed to have adopted their own rules rather than the model
rules, even if their own rules have only minor variations as compared to the model rules.

The model rules change overrtie. If your organisation has adopted the whole of the model rules, any
changes to the model rules made by the Victorian Parliament over time will apply to your organisation
automatically. You should check the latest version of the model rules to ensurettlgaur organisation

is following the current requirements.

Writing your own rules

If your organisation has written its own rules, you should make sure that your rules cover all the
matters required by Schedule 1 of the AIR Act (as amended from timeitoe). For more information
on making sure your rules address all the scheduled items, gotoMotpr of it Lawds Rul es (

You should also be aware that if your organisation
AIR Act, the relevant matel rule(s) that cover the particular item will be automatically included in your

rules by operation of section 48(3) of the AIR Act. For example, if your association's rules do not

specify the number of daysd not ie83eoftheenqdeliruteevdll f or a

apply so that at |l east 14 daysd notice is required
proposed.
The process of ©6reading ind model rules can become

own rules over all the required items listed in Schedule 1 of the AIR Act.

CAUTION

The rules of your association cannot override the AIR Act or any other laws. If there is ar
inconsistency between the AIR Act and a rule of your organisation, thkeras no dfect
(section 48(4)AIR Act). If the AIR Act says something must be covered in your rules, but
your rul es dotnhdet rceolveevra nitt ,parhtenof t he mc
automatically (section 48(3)).

Depending on your organisationds appl i cdeafteditsn f or i
own rules, butused some of the model ruless they were at the time when your organisation applied

for incorporation, in combination with some rulegou drafted. If so, the latest version of the model

rules in the Regulationswill not be the same as the model rules your organisation adopted (because

the model rules in the Regulationghangeover time).

Whenreviewingyour rules, you should make sure thatou arereviewingthe correct version. You can
reques a copy of your rules from CAV to make sure you have the mostaxate version.
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CAUTION

If your organisation has written its own rules, or madghanges to the model rules, you
must submitacopyof your rules to CAV for approv
official (legally binding) until they are approved by CAV.

To check what your or gani s aTodl - Rldvsharforulorkireg otypue , f ol | ©
associationds current rules

6. What is the role of members in an
incorporated association?

The members of an incorporated association have certain rights and responsibilities under the Adt,
the organi sat i comdoslaw. Impoeastly, manmbers of thesorganisation can attend
general meetings and vote on matters such as:

1 electing the committee
T changing the organisationds name, rul es or purpo.
I amalgamating the organisation with one or more otha@ssociations
1 removing an auditor, or

1 winding up (ending) the organisation voluntarily.

An association's rules must set out the procedures foonducting thedannual general meeting and
Ospeci al gener al meetingso (for mal meetings where
annual and special generalmeetings are described as "general meetings" in the model rules.

NOTE @

To avoid confusion in terminology, the term "general meeting'used in this Guide to mear
a meeting of the members of the incorporated association, whidias been convened using
thepr ocedures for formal meetings of memt
procedures include giving notice of the meeting to members.

An associationds rules must also set oThdgsemagge ri ght
include:

T a memberods right to parti ccopmitteeandhavegceessstad al meet i
certain records of the association, includingthme mber sd regi ster

91 any fees, subscriptions, or other amounts to be paid by members
T a memberds obligation to comply with the rules a

1 an acknowledgement that a member is not liable to contribute to the debts atidbilities of the
association by reason only of their membership.
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The members of an incorporated association are not responsible for making decisions about the
overall running of the organisatio® that is the job of the committee (see belowZ. What is a
committee?). However, if your organisation has drafted its own rulédhey mayequire the committee

to get member approval of certain decisions (for example, investment plans, or entering into contracts
over a certain dollavalue).

The members may be (and often are) involved in car
helping teams with coaching), but this is different to having thegal responsibility for management of

the organisation Sometimes the linebetween these two can seem unclear or artificialf the rules do

not specifically state that a decision must be made by the members, then it is likely to come under the
overal/l responsibility of the commitheedoiThgdcbomi
others (for example, involve members/volunteers/ pa

7. What i1s a committee?

Managing an incorporated association is the responsibility of an elected committee. Sometimes other
names are used forthisgoveri ng body, such as the Oboardd, oO0coun

management oO.

In many cases, the members of the organisation elect a small group of people, who are themselves
members of the association, to be on the committee (see Diagram 1 below).

Diagram 1: Electing a committee (example only)

Committee
(eg, 8 members)

Elected (by vote of members)

Members of the incorporated association
(eg, 50 members)

In some organisations, all thenembersof the incorporated associatiorare alsomembers of the
committee. This is not against the law-it often happens in small associations or when the
organisation first begins.

When all the members of an association are also on the committee, it can seem strange to separate
the managementof the organisation from the actuatoing of the work! However, it is important to
understand the separate (legal) role of the committee.

Governancedhow t he committee di ffers
an association

Good governanceractices arecrucial to anassociation's ability to function, to achievés
objects, and to comply with all of the legal, ethical and operational requirementsaf incorporated l
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association.Incorporatedassociations especially small associationspften struggle to distinguish
between

9 the role and responsibility on association's committee (to govern the associatiorgnd

9 therole andresponsibility ofthest af f, O0organi serso6 or key volunt ec
committee (to managethe association).

While these two functionsnay be performed by the same group of people, distinguishing between
issues of strategic governance and dap-day management is important, as articular legal duties
apply to the governance, but not management, of associations.

The 'governance' of an asxiation is the responsibility of the committee, and generally refers to the
direction and control of an association. This includes erseeing the affairs of the incorporated
association andmaking sureits legal obligations are met. Members of the commité have particular
legal duties uncer the AIR Act, such as the duty of care and diligence, and the duty to act in good faith
CAV is responsible for enforcing these laws.

In larger organisations, different people maybdnanager s 6 (such anageror CEO, f i na
operations manager ), and i n s mathekeegpeopleare gegponsisleat i on s
for making decisions about the dayo-day running of the association, based odecisions madeby the

committee (such as a strategy). Normally tree people do not need to comply with the same legal

duti es the committee must comply with, but occasi
to comply with legal duties. This occurs where they are someamo isdeeplyinvolved inmaking key

decisions that affect the operations of an association or who is influential in the affairs (financial or

otherwise) of the association

Are there special positions on the committee?

Commonly, there are a number of special positions on a committdene of wtich is the secretary.

The people who take on positions on theorcoomnhiett ece
e X e ¢ udf thevassociation. The titles of positions within a committee will vary between associations

and will be usually set outri the rules however some common positions and their traditional les

are explained briefly below:

9 thechairperson(or president) runs meetings and usually represents the organisation at public
events

91 the deputy chairperson(or vicepresident) takes on he role of the chairperson when that person is
not available

91 thetreasurer (or financial officer) deals with the financial affairs of the organisation, and

9 thesecretaryreports to CAV, organises meetinggkes the minutes of meetingsdeals with
documents and maintains records of the association. For further information about the role of the
secretary, seePart3:Secr et ary6s Rol einthisfkcaidgeer s and Duti es

The committee may have other members who are not office bearers. These are sometimes called
oordinary committee membersoé. These members must
the committee.

oOffi ce Hol derd
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TheARAct uses thefilaeagulagled®rf 6 0tod dmansationwhe havehe peopl
certain legal duties to the organisationthat mustbemet. Thi' s use of the term oof fi
di fferent to the use of the term to deessecetalye peopl
or treasurer.

|l s there a difference between ocommitteec

The term oO0officer holdersé is defined under the Al
members and members holding an office, like a Treasurér)plus some other people who are not the
committee including:

9 the secretary (even if the secretary is not a member of the committeahd

9 aperson, including an employee of the association, who is involved in key decisions that affect the
operations of an associéion or who is influential in the affairs (financial or otherwise) of the
association.

Special legal duties apply to office holders and these are set out in the AIR A&ir more information
about legal duties of office holders, se&lotfor-profit Lawd Buties Guide

Branches and branch secretaries

If an organisation is large, it may have branches. Each branch will usually have its own branch
secretary (and possibly its ownommittee), reporting to the pagnt organisation (see diagram 2
below).

In most cases, branches are not separately incorporated under théR4ct, the rules of the parent

organisation control the branch, and a member of the branch is a member of the parent organisation.
Asaresult,abanch secretary is not the ®&aAc Onlyedhe secrgtady f or t |
of the parent organisation performs this statutory role.

Diagram 2: Example of branch secretaries reporting to secretary of parent organisation

Secretaryof incorporated association(ie. secretary under AIR Act)
(parent organisation)

oBranch A6 OBr aBéclsecr e OBr a@®clecre

If an organisation chooses to establish branches, it is good practice for the governance arrangements
for the branches to be explained in th&ules of the organisation Anorganisation with branches
should draft their ownRules rather than adopt the modetules.
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8. Who 1s the secretary?

The secretary of an incorporated association has responsibilities under the AIR Act for submitting
forms and documents to CAV, and is the primary contact person for the organisation. The secretary
also performs the administative functions of organising meetings and minutes, handling membership
and maintaining important documents and registers of the organisation.

The secretary may, but does not need to, be part of the committee. For example, the secretary could
be an employe of an organisation (for instance, the general manager), who is neither a member of
the committee nor a member of the association. Under the model rules, however, the secretary is a
member of the committee. Further, the secretary is an officeholder undiae AIR Act.

NOTE @

If you have just been appointed as the secretary (or you are the existing secretary/public
officer and your details have changed), yauust notify CA\ even if your organisation or
the previous people in your role have not done this in the past!

SeePart 2: Appointing and Removing a Secretairythis Guide for more information about who can be
a secretary, how they are appointed, and whatappens next.
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Part 2 — Appointing and '
removing a secretary



Appointing and removing a secretary

This Part of the Guide covers the legal requirements for appointing and removing a
secretary of an incorporated association in Victoria

Key points

1. Who can be the secretary?

The AIR Act regulates who can be the official O0sec
an organisationf6s own rules and policies may have

2. How is the secretary appointed?

The frst secretary of an incorporated association is the person nominated to be the secretary of the
association in the application for its incorporation under the AIR Act.

Thereafter, the secretary is wusual |l yacamdyarsdsmmd at t h
the position of secretary, the association must appoint a new secretary, in accordance with the
procedures in its rules, within 14 days after the vacancy arises.

3. What happens after the secretary is appointed?

Every new secretary must ndy CAV of particular matters after they have been appointed, or if their

details change. The newly appointed secretary will also have to create a myCAV account for

themselves (or their delegate). Someorganisations also need to notify the Australian Taxation Office

(ATO of a change of secretary if the secretary also holds the role of public officer for the purposes of

ATO purposesRegistered charities with the Australian Charities and Not-profit Commission ACNG

have to notify the ACNC of changes to their oO0respo
the secretary ispart of the committeg which does not have to be the case but it will be if the

organisation is using the model rules).

~

4. When will the secretaryds position become vacant 7

The AIR Act 2012 and an associationds rules set ou
secretary will be automatically terminated (vacated).

A secretaryds position abriftheolenisaiionemsovesthecsecretary i f t hey
from their position

1. Who can be the secretary?

Thesecretaryis the principal contact point between SVand yourorganisation The secretaryis legally
responsible for a number of specific taskeequired by the AIR Aat s Rae 8: Reporting to Consumer
Affairs Victoriain this Guide and CA Vwwy.conmifes.iictgev.au > Clubs and nfuir-profits.
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The role of secretay is very important for your organisation. oMr organisationshould appoint a
person who has the experience, skills and/or qualifications to carry out the role of secretary. Effective
secretariesneed tohave a range of skills, including:

1 enthusiasm for,and knowledge of, the organisation and its mission

1 adequate time for the task

i interest in committee work

1 good working relationships with other people involved in managing the organisation, and
9 reliability and good organisational skills.

In choosing your scretary, you should also take into account:

9 any restrictions or qualificationgequired by law, particularlythe AIR Actgee below

T your organisationf6s rules, and

9 any policies your organisation has about this issue.

More details about these requirementsre outlined below.

AIR Act requirements

The AIR Act provides that secretaryof an association incorporated in Victoria must:
i consent to being appointed to the position (section 73(3)(a) of the AIR Act)

1 be atleast 18 years old (sectiorr3(3)(b))

be reddent in Australia(section73(3)(c) and see further below)

notbedi nsol vent un desectiom78(R)ic)ti)iarsd see ulther balow), and

= = =

nothea oOr epresent ed QGuadiasshipadd Adnrinisteation Ach18986(Vic) GA Act
(section78(2)(c)(iii) and see further below).

Unless the rules of your organisation say otherwise:
1 the secretarymay also hold another position in your organisation (secti@i®), and

9 there is noupperlimit to the secretanyd age.

Some organisations accidentally appoint a secretary who is not allowed under law to hol
the position. To avoid this, before someone is appointed as secretary, get them to sign a
letter in which they:

f agree to act as the organisationds se
I confirmthat they satisfy the AIR Act requirements for being a secretary, and
9 agree to notify the organisation if any of these matters, or their contact details, chang

The AR Act requirements about being aecretaryare explainedbelowin more detail.

Whoi s a oOoOresidento of Australia?
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The AIR Act does not define who is a resident of A
residence (that is, the place where they usually live) must be located in Australia.

Even if the secretary is not an Atialian citizen or if they frequently travel outside Australia, they can
usually still be the secretary if they are based in Australia. But check the rules of your organisation for
any special additional requirements.

Wh a t i's OoOinsolvemtd?under admi ni stratio

ol nsolvent under administrationd is a general term
on the verge of being) bankrupBankruptcy is a legal status that offers a person protection from

further action against them by creditors (that igyeople to whom the person owes money). A person is

a o0decl ar ed b an k declpration oflbankraptcy has officallylbeeh made about them.

The usual period of bankruptcy is three years. For further information about bankruptcy, see

www.afsa.gov.au

Bankruptcy records are publicly accessible on the National Personal Insolvency In8#X), so it is
possible to check if a person has been declared bankruptsee www.afsa.gov.au/online
services/bankruptcyreqgister-search/npi

Feesapply for searching the NPII.

A person is also considered insolvent under administration if they have entered a personal insolvency
agreement (which is an agreement to repay creditors that a person who is in debt can sometimes
make to avoid being declared bankrupt).

It is not possible to check if someone has entered a personal insolvency agreement, so it is a good
idea to require your secretary to sign a declarati.i
Who i s aenbedppessono?

The termdepresented perso® i s d e f GAA&as a person whoeurrently has either a
guardian or administration order (or both) in effect.

A oguardiand or o0administratoro6 is appoipebfed by VC
the guardian or a-hakinghfor e repeeseatedpersord e ci si on

CAUTION

A secretary who goes to live outside Australia, or who becomes insolvent under
administration or is a represented person, is no longetigible to be the secretary. Under
the AIR Act, the position of secretary becomes automatically vacant when any of these
things occur. In this situation your organisation will need to appoint a new secretand will
need to do so within 14 days of the vacancyrizing.

~

Your organisationds rules and policies

Your organisationds rules must provide for the app
secretary (this is a requirement under the AIR Act). You must check the rules and any relevant policies

of yourorganisation for additional requirements about who can be appointed as the secretary and the

term (or length) of their appointment. For example, your rules may require certain qualifications or

experience for the role. However, please note thdte rulesand any policies of your organisation I
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cannot override the AR Act requirementsd for example your rules cannot permit your secretary to
reside outside of Australia or to be under the age of 18

If your organisation is large, your rules may state that tisecretary can be a paid manager. In some
large organisations the rules may allow for certain work of the secretary to be carried out by a
specialist firm for a fee. However, even if the secretary delegates their functions to another person or
firm, the seaetary remains legally responsible for those duties being properly carried out (for further
informati on on t beePad & Rapatingato GodssmedAlfdirs \é@ctorgand Part 3:
Secretaryds Legal iRths®Gude)Power s and Duties

NOTE @

Make sure you have the most upo-date version of your rules, including any changes that
the organi sat i GAMiase appeove.er s and

If you are confused about which rules apply to you and whether the copy you have isoup
date, the bestthingtodoistaccess a copy of your orga
myCAV account

Your rules may not reflect all the requirements of newMe for incorporated
associations. See ourRules Checklisfor more information.

Does the secretary have to be on the committee?

No, there is no requirement in the AIR Act for the secretary to be on the committee. Howetrer rules
of many organisationsstate that the secretaryis a member of the committee Thisis optionald it is
not required by the AR Act or by theRegulations. Howver, under the model rules, the secretary is a
member of the committee.

If your rules were drafted to meet the requirements of the Old Act, they may provide for the

appointment of a oOpublic officeré asllnawedéthkeratc a 0s e
be the oO0secretaryo for the purposes of the AI R Act
organisation wi | | 0asttutery secretary, arsd @ secretdrygorovidedsfar in your

organi sation®ds r ul misdyour rWes soorecrathaermhamlater ta aveid confusion
(for information on changing your rules, go twww.nfplaw.org.au/constitution

I f your organi sat i o sdiretarytobé eeneemhkboof te@wammitteeghei r e t he
secretarycannot vote at committee meetingsinless the rules expressly state otherwise

Where to find a new secretary

In many cases, a new secretary is found from within the organisatiérior example, there may be an
existing member of the committee or member of the association who has suitable skills and interests.

If your organisation needs someone with particular expertise to fulfill the position (for example,
because of the size and complexity of your associatioagk around! New secretaries are often found
by the existing committee members (or others within the organisation) who can use their networks to
find people who may be suitable for the role.
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It may also be helpful for your organisation to look for someobg contacting the various volunteer
brokers and support organisationsYou can also advertise online or in your local pap@&@rganisations
who can helpinclude:

1 Volunteering Australiavww.govolunteer.com.a@and www.volunteeringaustralia.org

i State-based volunteering peak bodies, such as Volunteering Victoria
www.volunteeringvictoria.org.au/

1 Leadership Vitoria www.leadershipvictoria.orgvhich now includes the Greatconnections program
and regional groups, such as Leadership Ballarat and Western Regiamnw.lbwr.org/

1 goodcompanywww.goodcompany.com.au

9 Australia Business Arts Foundation (for arts organisationsyvw.abaf.org.au Note this
organisation will merge with Artsupport Australin 2013

T OurCommunitywww.ourcommunity.com.apand

1 Pro Bono Australiavww.volunteermatch.com.au.

For further ideas, speak to any pdabody to which your organisatiomay bebng e they may be able

to put a note in their next newsletter or dulletin. For examplethe Victorian Council for Social Service
(VCOSP(www.vcoss.og.au > What we do > Training and developm@rdan point groupsworking in
social servicesin the right direction for assistancen finding a secretary.

2. How is the secretary appointed?

The way in which your organisation appointBe secretarymust be

setoutinypur organisationds rul es E]NOTE jui r eme|
the AIR Ac), The secretary is often a member

) ) of the committeed but does not )
For example, your organisati 0 phavetobe. require

secretary be elected by membersprmally at the AGM), or may
allow the committee to appoint a secretary.

The firstsecretaryof your association iggenerallythe person who applied for incorporation (unless the

application specified another personand must have consented to being the fist secretary(section72

of the ARAct). Al | documentation must be completed through
must be set up by the secretary.

If the position ofsecretarybecomes vacant, the association must fill the vacancy within 14 daysf the
vacancy arising. This must be done in accordance w
rules, and CAV must be notified of that appointment within 14 dagsection73(1) of the AR Act).Any

new secretary, upon being elected, must set upeir own individual myCAV account.

Most associations have a rule that allows the committee to appoint someone to the role of secretary if

there is a short term or ocasual é vacancy. | f your
the appointmentor election of a new secretary, and 14 days is not long enough to carry out the
procedure, then the committee must appoint a tempo

temporary secretary only holds the position until a permanent secretary ispainted or elected under
the associationds Rul e sThd cacamstancesin whiich (he positorfmay he Al R
become vacant are discussetbelow, at4. When will the position of secretary become vacant? \
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The minutes of a decision of a committee to appoint a new secretary may say somethin
like the following:

The management committee appoirgd Ms Katherine Smith to be the secretary of XYZ In
effective from 1 January 20B until the end of the next annual general meeting of XYZ Inc
(or earlier resignation or termination in accordance with the rules).

To help make sure the secretary is eligible to hold the position, the organisation may als:
wish to state in the minutes somathing like this

The management committee has received (and will keep for its records) a written
statement by Ms Katherine Smith confirming that she:

I consents to act as the secretary of XYZ Inc
i satisfies the AIR Act requirements for being a secretary, @n

1 agrees to notify the management committee of XYZ Inc if any of these matte
or her contact details change.

Electing a secretary at the annual general meeting

Many organisations® rules say that tabseciatoeatthet ary m
AGM. The model rules follow this procedureh€cky our o wn o rmutes asiwsllagyouw n 6 s
organi sationédés policies and procedures, for:

1 how and when candidatedor secretaryare nominated

T how and when information about the candites is distributed to all members before th&GM,
and

1 what happens if only one candidate is nominated or if no one is nominated

What if no one is elected secretary at the annual general meeting?

If a secretary is not elected at théGMfor some reason (for example, no one was nominatex
eligible), the ruleswill generallyprovide that the committee can appoint a secretary.

In large organisations, where the secretary may lagpaid manager of the organisationit is is often
the casethat rules provide that the committee can appoint a secretapjhowever,you need to check
your own organisationds rules carefully.

What if the position becomes vacant between annual general meetings?

If the position of secretary becomes vacant betweehGMs(for example, the secretary resigns), check
yourrules to find out how to appoint a new secretary.

If your organisation uses modelule 57 (or a similar rue) the committee mustappoint another
member of the committee to be the secretarwithin 14 days ofthe position becoming vacant, and
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that person will remain appointedintil the nextAGM | f your organisationds rule
filling vacancies of the secretary position, model rule 57 will be automatically included in your rules.

NOTE %

Under the AIR Act, a new secretary must be appointed within 14 dajs vacancy in the
position of secretary arisingCAV must be notified of the change within 14 days of the ne\
appointment.

3. What happens after the secretary appointed?

Report to CAV

Within 14 days after a new secretary is appointed, the secretary 7
must notify CAV of certain details (section 74 of the AIR Actand  »
regulation 11 of the Regulations). To do so, the new secretary If the secretarydoes not notify
must set up a myCAV account and then link it to the incorporated CAV within 14 days dfheir

association. The myCAV account is the portal through which the ~&PPoINtment, yourassociation

CAUTION

. ) can be fined.
secretary can lodge documents with CAV and notify of other
changes.
I f the existing secretaryf6s details change (for ex

provided to CAV by way of the myCAV account.

The secretary can advise CAV of these changhsough themyCAV account

NOTE g

If you have just been appointed as the secretary (or you are the existing secretary and y
details change), you need to notify CAkYy way of your myCAV accoudteven if your
organisation or the previougpeople in this rolehave not done this in the padt

To notify CAV secretaries must create their own individual myCAV account and link it to
incorporated association. Further details on how to create a myCAV account can be fou
atCAVGOs website

Ongoing reporting responsibilities

The secretary has responsibilities for reporting to CAV abganongst other things)

i1 theorgni sati onds financial information in its annua
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T deci sions made by the organisationds members whi
become official (such as changes to the rules).

See Part 8: Reporting to Consumer Affairs Victoriathis Guide for more information about the
reporting responsibilities of the secretary of an incorporated association.

Who else should be notified of the appointment of a new
secretary?

You may need to notify the ATO of a change in secretary as an fak@fficer will only discuss your
organi sationf6s account with your authorised contac

Charities registered with the ACNC have to notify
refers to the committee or board members on a charity. This may include the secretary (if the

secretary ispart of the committee which does not have to b the case but it will be if the organisation

is using the model rules)..

You may need to consider whether there are other people, organisations or agencies that should be
notified of a change of secretary. tdéumenscsugh@asir or ga
funding agreements and leases.

4. When will the position of secretary become
vacant?

Under the AIR Act (section 78(2) and (3)), the position of secretary becomes vacant if the secretary:
i dies

9 resigns in writing

9 is removed from office by secial resolution (see below at 5. Removing a secretary), or

1

becomes insolvent under administration, a represented person, or no longer lives in Australia (see
discussion of these criteria at 1. Who can be the secretary?).

If any of these circumstances apply, the organisation does not

have to pass a resolution removing the person as secretary. Their = NOTE

position is automatically terminated (vacated) under the AIR Act. | If the position ofsecretary
is important to understand that where automatic vacancy occurs, Pecomes vacant, the

an association must appoint a new secretary within 14 day$ the organisation must fill the vacancy
within 14 days in accordance

vacancy. with its rules, and CAV must be
notified via myCAV within 14 days

The position of secretary also becomes vacant if a statutory itine vees ey g

manager is appointed to run the association (section 78(2)(e) of
the AIR Act).

Secretaries can also retire or be removed from office. Members of an association can remove a

secretary by special resolution (section 78(2)(b)). The rules of an association can provide other ways

to remove a secretary (for example by resolution of the committee). The processes for retirement and
removal of a secretary must be contained inan associatihn 6 s r ul es (section 78(1)
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What does it mean when the secretary reaches the end of their
ot er mo?

If the secretary is a member of the committee, thaynust be appointed for a partular length of time
(see item 9b) of Schedulel ofthe ARAct ). This | ength of time is call e

In many organisationsincluding those using the modelrules secr et aryds term of of
and the position of secretary becomes xtamwht (and
general meeting. In some organisations, the rules allow the person who was secretary in the previous

year to be reelected for the next year.

Yu need to check your or ganlhow gotriorgamiSaton nomihatesand ar e f u |
el ects a new secretary when the current secretaryo:

Return of documents of the organisation

Thesecretarywill have access to documents and information about the organisation because of their
role. After they have left their positiorthese documents must be returned to the committee within 28
days (section88 of the AIR Adt If the documents are not returnedfter further request,the
organisation can apply to the Magistraté®Court for an order directing the person to return them.

It is good practice for the outgoingecretaryto sign a statement confirming they have returned all
relevant documents after they have finished in the position.

To assist the transfer of information from one secretary to the next, it is a gopdctice to:
i arrange a handover from the outgoing to the incoming secretary
9 arrange for the new secretary to seek information from the outgoing secretary (for
example, logins/passwords, financial records, minutes, copies of documents lodged
with CAV) asoon as they are appointed or elected
9 ensure that secretaries store all information securely in a central place (such as the
organi sationds offi ce a-upgbfelectroniodatp,ande r
T provide a copy and/ ospoleigsmhdapiocedutedt@themexy a
secretary.

5. Removing a secretary

Sometimes an organisation may have to remove a secretary from office (for example, because the
person is not carrying out their duties properly).

The AIR Act says that an incorporatedsociation must have procedures for the removal of a secretary
in its rules (item 10 of Schedule 1 of the AIR Act).. In all organisations (and provided for in model rule
55) the secretary may be removed by special resolution at a general meeting of mengy(section
78(2)(b) of the AIR Act). For more information about passing resolutions at general meetings, see Part
6: Special General Meetings in this Guide. Under model rule 55, a secretary who is proposed to be
removed can write a letter to the chairpson and request their letter to be sent to members, or ask
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that the letter be read aloud at the general meeting. Often an organisation procedures, as set out in
the rules, will also provide for the committee to remove the secretary.

What if the secretaryis a member of the committee?

If the secretaryis removed by special resolution and that secretary wasso a member of the
committee, the personwill be automatically removed as a committee member..

What if the secretary is an employee of your organisati®

If the secretary is also an employee of your organisation, their employment arrangements should be
carefully considered. I f the personds main rol e i
want to employ them.

If your organisation wants to nmove a secretary who is also an employeend this would mean that

the person no longer has a paid position within the organisation, you should seek legal advice before

taking any action to remove the secretary. The organisation needs to ensure that it plies with

relevant contractual and statutory requirements ab
Under the nationalFair Work Act 2009(Cth) it is illegal to dismiss an employee on a range of grounds.

More information on fair aml lawful termination can be found on the website of thEair Work

Ombudsmanat www.fairwork.gov.au
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Part 3 — Secretary's legal '
role, powers and duties



Secretary’s legal role, powers and duties

This Part of the Guide for Secretaries covers the legal role, powers, duties and liabilities
of a secretary of an incorporated association in Victoria.

Key points

1. What are the main legal tasks of a secretary?

I n Victori a, | aws regulating incorporated associ at
There are specific tasksrequired of the secretary in theAIR Act.These include reporting taCAVon the

organi sationod6s financi al amahmofiffgng €AV oficmangestekeyd annual st
information about the organisatiot hr ough my CAV. rueswillssetguaadditisnalt i on 6 s
requirements Typically the secretary will have resnsibility fororganising meetingstaking minutes,

dealing with memberships and keeping records of the organisatioThere are tools at the end of this

Guideto help you understand these tasks.

2. What are the legal duties of a secretagnd committee member®

As an ooffice hol der 6 oahdconmmiteeanermbers haaspacificrdytiest he secr
set out in the AIR Acwhen they are performing their role and carrying out their tasks. .

3. What happens if a secretargr committee member breaches any of their legal duties?

There are consequences dfreaching a duty under théAlR Actincludingmonetarypenalties which
are discussed further in thisPart 3. These statutory duties are very similar to general duties that apply
throughthe common | aw (or 0O0judge maded | aw).

4. Does a secretary have power to act on behalf of the organisation?

The law gives a secretary power to act on behalf of the incorporated association in certain situations.

The committee may authorise the secretary to aoh behalf of the organisation more broadlfcalled

odel eg.atingé

5. When is a secretarpr committee memberpersonally liable for the debts and liabilities of the
organisation?

A secretaryor committee memberis generallynot personally liable(legally resmpnsible)for the debts

and liabilities of an organisation unless they provide a personal guarantee (for examffléhey act as
guarantor for a loan of the association).

1. What are the main legal tasks of a secretary?

The main tasks and legal obligations dhe secretary of an incorporated association are contained in:
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9 the AIR Act and the Regulations

T the organisationds rul es

T the organisationds policies and procedures (i f ar
9 other legislation (for example, to do with occupational health and safety).

The law in Australia varies between each State and Territory. If your organisation is incorporated
outside of Victoria, you will need to check the legislation that is relevant to you.

NOTE %

Make sure you have the most upo-date version of your rules, including any changes that
the organisationds members and CAV have
I f you are confused about which rules a
rules through your myCAV aount.

Your rules may not reflect all the requirements of the laws for incorporated associations.
See ourRules Checklisfor more information.

The legal tasks of a secretary essentially fall intavo categories, external and internal responsibilities.

External responsibilities

External reporting tasks include reporting to CAV
statement 6 and notifying CAYV hedgansaiannThismartdfthe key i nf
Guide does not deal with these tasks. For information about the external reporting tasks of the

secretary, see Part 8: Reporting to Consumer Affairs Victoria in this Guide.

Internal Responsibilities

This partoftheGui de deals with the secretaryof6s internal t
organisation.

While the specific internal administration tasks vary from organisation to organisation, in general the
secretary is responsible for:

9 organising meetings (foexample, sending notices of meetings, drafting the agenda, writing and
distributing minutes of meetings)

9 take minutes of meetings

1 dealing with applications to join the association and membership records (for example, keeping
the organi s aftmember§ptordade)yi st er o

T receiving, assessing and deciding on membersd r e
information on the membersé register restricted
Records and Official Documents of this Guide)

91 dealing with requests for access to information of the association by members (discussed in detalil
in Part 4: Registers, Records and Official Documents) and
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I maintaining particular documents and records of the association (for example, keeping copies of
funding agreements or leases).

Print the tables at the end of thisGuideand keep them as an ongoing checklist or
reminder:

I Tool2: Main tasks of a secretand meetings
I Tool3: Main tasks of a secretaryy membership, and
I Tool4: Main tasks of asecretaryd record keeping.

If the table refers to a clause in the model rules, and your organisation does not use the
mod el rul es, check Yy o-astheyp may berdiffesemtt i on d s

The secretary may authorise someone else (for example|wdeers or paid staff) to do some or all of

the particular tasks that they are responsisbl e for
still responsible for the tasks carried out by others. Therefore, secretaries should be careful to

supervise those carrying out their tasks, and to put in place policies and procedures to ensure the

tasks are carried out properly

NOTE %

This Part of the Guide deals with the internal administration tasks of the secretary only. 1
secretary also has external reporting functions under tilR ActSee Part 8: Reporting to
Consumer Affairs Victorian this Guide for information about these functions.

Duties and obligations under other legislation

Other laws may also apply to the seetary as an office holder of the organisation. For discussion of
the concept of o0of fi ce Parblt Associationina Nutshell inthisGuilé R Act g

Some other laws that secretaries should bear in mind are laws relating to occupatibhealth and
safety OHS, fundraising, liquor licensing, gaming, industrial relations, copyright, defamation, crime,
privacy, and environmental laws as well as local council-tayvs. These laws can apply to the
secretary, the committee, or to other memlys of the incorporated association.

Where such laws apply, the secretarand the organisation generally must comply with them. For
example, criminal laws relating to theft and obtaining property by deception would apply to a secretary
(or any other peson) who was stealing from an organisation.

For further information about Victorian OHS laws, see the Mot-profit Law Information Hub at
www.nfplaw.org.au/OHS

Branch secretaries
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If an organisation is larg, it may have branches. SePart 1: Association in a Nutshelh this Guide for
more information about branches and branch secretaries.

It is very important for branch secretaries to keep up good communication with the secretary of the
parent organisation and to maintain accurate records and registers. It is also important for the parent
organisation to have written policies and procedures help the branch secretaries in their role.

I n many cases, a branch secretary is not a member
not be the O0Osecretarydé of the association for the
branchs ecr et ary may still be regarded as an. oofficer

For this reason, it is good practice for branch secretaries (and any other similar officers, where
relevant) to assume that they have the same legal duties as tlsecretary of the parent organisation.

2. What are the legal duties of the secretary and
committee members?

The AIR Act sets out a number of legal (statutory) duties that apply to office holders (and in some
cases former office holders) of incorporated assodians. As an office holder, the duties apply to
secretaries in the performance of their role. The legal duties are as follows:

9 Duty to act in good faith and for a proper purpose (section 84)

9 Duty to not misuse information or office (section 83)

9 Duty to dsclose material interest (section 80) (applies only to members of the committee)
9 Duty of care and diligence (section 84)

There are similar | egal duties that can come from
SeeNotforpr of i t L a wé for mbra inforraagion & uivwdnfplaw.org.au/governance.

a) Good faith and for a proper purpose

Office holders must exercise their powers and discharge their duties with the degree of care and
diligence that a reasonable person would, if that person were affioe holder in the same
circumstances and held the same office as the office holder (section 84J1This means that the
secretary must:

9 actin good faith (with integrity) and in the best interests of the organisation, assisting the
organisation to achiee itspurpose( as contained in the organisation
other documents such as a mission and values statements (see section 85(1)(a))

9 not act for their own benefit or the benefit of a particular group of members. For example, a
secr¢ ary should not receive bribes or okickbacksbo
not act in a way which treats a particular member of the association unfairly, or is not in the
interests of members of the organisation as a whole (see sections @hd 68) d for example, a
secretary should not use their powers to discriminate against members of the organisation they do
not like or prevent them from attending or voting at a general meeting, and

1 make sure the organisation is only doing things thatagge r mi t t ed by t he organi sa
purposes (see section 34).

Secretary Satchel (VIC) A

© 2018 Justice ConnectThis information was last updated otNovember 2018and does not
constitute legal advice, full disclaimer and copyright notice at www.nfplaw.org.au/disclaimer.



b) Duty to not misuse position or information

Office holders must not:

I misuse information acquired by virtue of holding office to gain an advantage for themselves or
another person or to case detriment to the organisation (this duty also applies to former office
holders), and

1 make improper use of their office to gain an advantage for themselves or another person or to
cause detriment to the organisation.

This means that office holders cannause their position, or the information they acquire or have

access to through their position, to get an oOadvan
person (such as a relative) or to damage the association. Some examples of misuse oftin&ion or

position could be:

9 using details from the register of members to conductamailut about a friendds bl
9 authorising their own petty cash reimbursements

1 executing contracts for the organisation when they have a personal interest in the gaot (for
example a contract to purchase stationery from their own stationery business), or

9 providing information about job applicants for a position available in the association to a friend
who is applying for the position.

¢) Duty to disclose material personal interes{only applies when the secretary is a member of the
committee)

A member of the committee who has a material personal interest in a matter being considered at a
committee meeting must, as soon as the member bentes aware of their interest in the matter,
disclose to the committee:

9 the nature and extent of that interest, and
91 how the interest relates to the activities to the organisation.

The above details must be recorded in the minutes of the meeting at which tmatter is being
considered. The committee member must also disclose the nature and extent of their personal
interest in the matter at the next AGM.

This duty helps committee members to avoicbnflicts of interesti.e. where the interest of the

committee member (or interests of a friend, family, or another organisation in which they are involved)

are at odds (in o0conflicto)Awsebreharynmayekaseod
interestoé if, for ex ampthesrganisationthat the sedretary coulg prafits av ai |
from personallyd for example if the organisation was looking for an electrician, and the secretary

owns an electrics business

EXAMPLE

The committee of XYZ Inc is deciding on pay rates for staff. The secretary of XYZ Club | @
on the committee, and her partner is a paid staff member of the organisation.

The secretary must:

9 tell the meeting that her partner is a member of staff (as sheay have a conflict of
interest)
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f not be present at the meeting while h
not vote on motions about her partner

T make sure that the minutes record what she told the committee, and also how the
meeting dealtwi t h t he matter (for exampl e, S
rate was discussed and voted on), and

9 disclose the nature and extent of the personal interest to members at the annual
general meeting.

=

To comply with the legal duty to manage coidis of interest, office holders need to take a three step
approach when they become aware of a material persakinterest. This means theynust:

1 disclose as soon as they become aware of the material personal interest, disclose the nature and
extent of the interest to the committee as well as how that interest relates to the activities of the
organisation. The interest must also be disclosed at the next AGM.

1 manage not:

3 be present at the meeting while the matter in which they have a material personalargst is
being considered; and

3 vote on the matter

1 record ensure that meeting minutes record that they disclosed a material personal interest, the
nature and extent of that interest and how it relates to the activities of the organisation, that they
left the meeting for the relevant discussion and vote, and then returned afterwards.

In certain situations, the statutory duties about conflicts of interest in sections 80 and &f the AIR
Act do not applyAn office holder does not need to disclose a cordiiof interest if the material
personal interest:

1 exists only because:
3 the office holder is an employee of the association; or
3 the office holder is in a group of people for whose benefit the organisation is established, or

1 is one that the office holdethas in common with all, or a substantial proportion, of the members of
the organisation.

Even if the secretary is not a member of the committee they should be aware of the above obligations
with respect of material personal interests so that when any sudtterests arise in respect of
committee members, they are duly recorded by the secretary in the minutes.

Peopleds perceptions about whether ther
you are legally allowed to participate in discusms or vote on matters in which you have a
personal interest as one of the exceptions applies, it is usually good practice not to do sc

Avoiding conflicts of interest gives members and other people dealing with the organisat
confidence that the orgaisation is well managed, and that decisions are being made fairl
and for the benefit of the organisation.

d) Duty to act with careand diligence
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An office holder must exercise thejpowers and discharge their duties with the degree oére and
diligencethat a reasonable person would if that persan

9 were an office holderof the organisationin the same circumstancesapplying at the time of the
exercise of the power or the discharge of the duty, and

9 occupied the same officeand had the same responsibiliéis, as the office holder

Unlessyouro r g a n i suées sayoothéngise, you do not have to have any particular qualifications to
be an office holder, but you should use whatever skills and experience you have for the benefit of the
organisation.

To disdharge your duty to act with care and diligence you should:

T know the organi sat i on Gsurefthe nommitiee @mkes aptiorsifithereisam and m
concern about whether debts can be paid on timé&very member of the committee must do this,
rather than leaving it entirely to the treasurer

be conscientious of your organisationds activiti
attend and actively participate in committee meetings
following up action items between committee meetings

keep your or gauopitsdate,andnds recor ds

= = =a 4 =

report to CAV accurately and on time.

NoTE =

The committee is responsible for overseeing the financial affairs (and financial health) of
the organisation. If an organisation is trading while insolvent, it means it is continuing to
operate and enter into contracts or incur debts it cannot repay.

A key part of the duty to exercise carand diligence is a duty tgorevent the organisation
fromt r adi ng Iwehti Thi® sagdibntsyo6 ari ses as a resul
Corporations Act 2001(Cth) in the AIR Adfrefer to section 152)

An incoporated association that trades while insolvent may be liable to pay a financial
penalty to CAV of up to $20,000. For more information read Nwoir-profit L a w 6 ssheleta
on 6l nsol vency andwwnfplaw.orgau/gpeemanseat i ond a

If an office holderdoes not have the required skill or knowledge on a particular matter, this duty

means that they need to seek help from someone who does. For example, a secretary may need to

ask the organisatim 6 s treasurer or auditor for help in under
position.

Business judgements

The law recognises that running an organisation involves making informed decisions on behalf of the
organisation. These decisions will not alwaywith the benefit of hindsight, benefit the organisation,

but this does not mean the person making the decision has breached a duty owed to the organisation.

As a result, the AI R Act has a o bfficsholdeehasdailediod g ment &
meet the standard of care and diligence required under section 84(1) of the AIR Act (see section 84(2)

and (3)). This defence can be relied on where ttodfice holder.
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