Australia
Not-for-profit Law
Guide

Social

Enterprise
Guide

Legal issues to considewhen setting up
a social enterprise

July2017

/X

ustlce

onnect
Not-for-profit Law




Contents

Part 1: Oerview of Social Enterprises 4
Overview of Social Enterprises 5
What is the definition of social enterprise? 6
Part 2: Important factors to consider when starting a social enterprise 7
1. Preliminary questions 8
Business Plan 9
Measuring your impact 10
Funding your organisation 11
Impact Investment 11
Table of funding soures and structures 12
2. Should you incorporate? 13
Is it necessary to incorporate a new entity for our social enterprise? 13
3. Ifincorporating, should we choose to be f@rofit or notfor-profit? 15
Factors influencing the nofor-profit vs forprofit decision 15
Hybrid Structures 16
Tax concessi ons an d-prdfitvenotforpi rnopfai cttd odne ctih@& obnf o r
4. Should our organisation register as a charity? 19
Part 3: What legal structure should we choose? 22
1. Forprofit 24
Common structure choices for faprofit social enterprises 25
Realworld examples of foiprofit social enterprises 25
2. Notfor-profit structures 27
Incorporated associations 28
Company limited by guarantee 28
Cooperatives 29
Examples of social enterprise structuring 30
Hybridstructures 31
A new structure on the horizon? 32
3. Ongoing obligations as a consideration 33
4. Adding a social enterprise to an existing néor-profit organisation 34
Part 4: Setting Up 35

Social Enterprise Guide (Cth) A

© 2017 Justice ConnectThis information was last updated oduly 2017 and does not
constitute legal advice, full disclaimer and copyright notice at www.nfplaw.org.au/disclaimer.



file://///pilchserver.local/dfs/Data/SHARED/CONNECT/1.%20Information%20Hub/Information%20Hub/1.%20Current%20resources/1.%20Getting%20started/6.%20Social%20enterprises/Social%20Enterprise%20Guide%20(Cth).doc%23_Toc492476702
file://///pilchserver.local/dfs/Data/SHARED/CONNECT/1.%20Information%20Hub/Information%20Hub/1.%20Current%20resources/1.%20Getting%20started/6.%20Social%20enterprises/Social%20Enterprise%20Guide%20(Cth).doc%23_Toc492476703
file://///pilchserver.local/dfs/Data/SHARED/CONNECT/1.%20Information%20Hub/Information%20Hub/1.%20Current%20resources/1.%20Getting%20started/6.%20Social%20enterprises/Social%20Enterprise%20Guide%20(Cth).doc%23_Toc492476705
file://///pilchserver.local/dfs/Data/SHARED/CONNECT/1.%20Information%20Hub/Information%20Hub/1.%20Current%20resources/1.%20Getting%20started/6.%20Social%20enterprises/Social%20Enterprise%20Guide%20(Cth).doc%23_Toc492476720
file://///pilchserver.local/dfs/Data/SHARED/CONNECT/1.%20Information%20Hub/Information%20Hub/1.%20Current%20resources/1.%20Getting%20started/6.%20Social%20enterprises/Social%20Enterprise%20Guide%20(Cth).doc%23_Toc492476734

Setting up a social enterprise 36
1. Forming a committee or board 36
The role of a committee 37
Who should be on a committee? 37
A skils matrix 37
Where do | find good candidates? 40
2. Finding members 40
The role of members 40
The importance of a membership strategy 41
3. Drafting your rules or constitution 41
Where do we start? 41
4. Holding meetings 42
5. Registering as a charity (iflesired) 42
6. Applying for tax concessions (if desired) 42
Part 5: Operating a social enterprise 43
Insurance 44
Employment 44
Occupational health and safety 45
Documents and record keeping 45
Intellectual Property 45
Events and fundraising activities 46
Privacy 46
Governance and ongoing compliance 46
Part 6: If things change or go wrong 48
If things change or go wrong 49
When your struatire no longer works 49
Changing your governing documents 50
Deciding to work with other organisations 50
Ending your organisation 50
Extra Help 51
Organisations that work with Social Enterprises 52
1. Organisations 52
Resources 53
Related Notforprofit Law Resources 53
Government Agencies 53

Social Enterprise Guide (Cth)

© 2017 Justice ConnectThis information was last updated oduly2017 and does not
constitute legal advice, full disclaimer and copyrigmotice at www.nfplaw.org.au/disclaimer.


file://///pilchserver.local/dfs/Data/SHARED/CONNECT/1.%20Information%20Hub/Information%20Hub/1.%20Current%20resources/1.%20Getting%20started/6.%20Social%20enterprises/Social%20Enterprise%20Guide%20(Cth).doc%23_Toc492476735
file://///pilchserver.local/dfs/Data/SHARED/CONNECT/1.%20Information%20Hub/Information%20Hub/1.%20Current%20resources/1.%20Getting%20started/6.%20Social%20enterprises/Social%20Enterprise%20Guide%20(Cth).doc%23_Toc492476749
file://///pilchserver.local/dfs/Data/SHARED/CONNECT/1.%20Information%20Hub/Information%20Hub/1.%20Current%20resources/1.%20Getting%20started/6.%20Social%20enterprises/Social%20Enterprise%20Guide%20(Cth).doc%23_Toc492476759
file://///pilchserver.local/dfs/Data/SHARED/CONNECT/1.%20Information%20Hub/Information%20Hub/1.%20Current%20resources/1.%20Getting%20started/6.%20Social%20enterprises/Social%20Enterprise%20Guide%20(Cth).doc%23_Toc492476760
file://///pilchserver.local/dfs/Data/SHARED/CONNECT/1.%20Information%20Hub/Information%20Hub/1.%20Current%20resources/1.%20Getting%20started/6.%20Social%20enterprises/Social%20Enterprise%20Guide%20(Cth).doc%23_Toc492476765
file://///pilchserver.local/dfs/Data/SHARED/CONNECT/1.%20Information%20Hub/Information%20Hub/1.%20Current%20resources/1.%20Getting%20started/6.%20Social%20enterprises/Social%20Enterprise%20Guide%20(Cth).doc%23_Toc492476766

Part 1: Overview of Social '
Enterprises



Overview of Social Enterprises

There isno speciallegaldei ni ti on of ©&ésocial enterpriseo,
definitions used in AustraliaSo ci al ent er pprriosfeistfocpaono fbdoeh @tf oT h e
key feature they share is the running of an enterprige achieve an economic, social,

cultural or environmental mission that benefits the public or a particular community

The key defining characteristic of a social enterprise, is a trading enterprise that uses its revenue
and/or business model to further acommunity or public purpose. Some social enterprises look like
normal businesses, offering products or services, and directing profits to a cause. Oshaperate with
their mission embedded throughout their businessiodel, such as by employing underemploge
populations, or taking special environmental approaches to producing producssd then using profits
to further support their mission The definition of social enterprise is discussed further below.

Social enterprises can be large or smalhlthough tte term social enterprise is being used more in the
public lately, there are lots of Australian organisations that have been running social enterprises for
years, like op shops and indigenous community enterprises.

Social enterprises worldwide are becominigcreasingly sophisticated andgocial entrepreneurs now
have more options than ever before for setting up and structuring a social enterprise, or adding a
trading element to an existing nefor-profit organisation.

An example of a social enterprise

4 N

A social enterprise
operates to achieve an

Social enterprise economic,
social, cultural or

)1( environmental mission
\ JPte _ T~ Mission /
<l Trading business ~__
A social enterprise ">~ _ -7
trades, or operates S~-7

some sort of business

Social enterprises in Australia can be ferofit or notfor-profit, or even a hybrid of both. Thermay be
benefits and downsides tdoth forprofit and notfor-profit structures, which can mean organisations
create a hybrid structure to acess certain advantageswhilst avoiding certain downsidesStructuring
options are discussed in more depth in Part 3 of this Guide.

Social Enterpise Guide (Cth) A

© 2017Justice Connect.This information was last updated oduly2017 and does not
constitute legal advice, full disclaimer and copyright notice at www.nfplaw.org.au/disclaimer.



What is the definition of social enterprise?

The social enterprise sector is wide and complex, and the meaning of socialegprise is contested,
both in Australia and overseas.

A

While there is no legal definition of social enterprisehére are nonl e g a | definitions of 0
enterprised that have been created for palaisicul ar
the definition used by Social Traderand i n the Finding Aust rFASEpads Soci
project work (run by Social Traders, Swinburne University and the Centre for Social Impact).

The Social TradersASESdefinition is helpful, and may be wsed or required by some fundersThere is
some debate that any business reinvesting profits towardspurpose should be able to be considered
a social enterprise, regardless of the proportion of that reinvestmefithere is also some debate about
whether the business activities of a social enterprise should in and of themselves, create impact (eg
by employing underemployed communities, or contributing to environmahsustainability).

The Social Traderdefinition of social enterpriseis:

Social enteprises are organisations that:

a) are led by an economic, social, cultural, or environmental mission consistent with a public
or community benefit

b) trade tofulfil their mission
c) derive a substantial portion of their income from trade, and
d) reinvest the majoriy of their profit/surplus in the fulfilment of their mission.

Read more about Soci al Tr altker s di scussi on

Some other jurisdictionsjncluding the United Kingdom and the United States of Amerjt¢ave

created special corporate structursthat can be used by social enterprisesThey are called
@ommunity Interest Companigs i n antd @endfittCprporationfa s we | |-profit Eimitéd. o w
Liabil it yin@BeUSAldthesd jurisdictidns, social enterprises do not have to use these
structures to be considered a social enterprise. The structures are discussed further at the enéaft

3 of this Guide.There is no special struatre in Australia.

Thereare also a range of social enterprise certifications available around the world. These are private
certifications earned whenan organisation meets the criteria of the certifying body (similar éorganidd

or Gair tradedcertifications). There are certifications that can be awarded to Australidisinesses

such as tie B Corpcertification awardedby B Lah whichis available to forprofit businesses including
social enterprises To be ertified as B Corp an organisation must meeB L sstarilards of social

and environmental performance, transparency and accountability, and meet certain legal criteTie.

be clear, a certification as a B Corp is not the same thing as being a benefitgmmation, which refers

to a special legal structure, rather than certification.
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Important factors to consider when starting a
social enterprise

This section covers key considerations when setting up including:

z preliminary questions to consider

z whether a social enterprise should incorporate

z deciding between not-for-profit and forprofit, and

z whether a social enterprise should consider becomingcharity.

Many groupsand entrepreneursare considering setting up social enterprises or adding a social
enterprise to an existing organisation. When getting starteithere are some very important legal
decisions that groups need to makeCetting them right from the start will save you time, effort and
fees down the track. This part of th&uide will direct you towards the key issues you need to consider
at the initial stages of starting up a social enterprise.

1. Preliminary questions

Before you start setting up your social enterprisé is a good idea to think carefully about what you
want your social enterprise to look like, what issue you are trying to address, anctgpproach you
should take to address that issue.

Some questions to consider are:

1 Can you clearly describe the particular sociaitommunityor environmental mission of your
enterprise? Could your mission be considered charitablei t d o e s n 8 ttthis may enpacto b e,
your access to tax concession8)

I What issue are you trying to address?dw will your social enterprisecontribute to resolving ttat
issue?

1 Who will you need to work with? Who should you engage in designing your social enterprises? The
people you are trying to help? The people who might help fund yeaterprise?

9 Is anyone else working to resolve the issue? If yes:
+  What can we learn from them?
+  Should we join them?

+  Where is the issue?s it within onestate, or is it across multiple stater territories? Where will
the enterprise operate?

1 Is anyone else already doing something similar? It there room or need for another social enterprise
in the space?

Social Enterprise Guide (Cth) A
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1 Wherewill your funding come fron? Will you seek to access philanthropic grants? Do yountao
attract investors? Will you be communitgwned?

T Who will oversee the enterprise and its operations®/ill your enterprise have staff? Will your
enterprise have 6ownersd® or Omembersod?

9 If you will have shareholders, will they be a small group of peoplennected to you, or will you run
public campaigns to find lots of shareholders?

We recommend you read and complete our Questions About Your Group checklist orBefwre you
start page Thischecklist will help you to clarify your ideas and goals, and will help you with the furthe
information in this Guide and on our website.

We recommend that you consider these questions now and then again after reading this Guide.
Understanding the impkations of the law on the operations of a social enterprise may change your
viewsabout how you will set up, operate, and fund your social enterprise.

If the details and practicalities of your idea are still unclear in your mind, you may find it benefitgal
talk to someone about your idea, or join a program that helps social enterprises get startedch as

the CRUNCH progranwhich isrun by Social Tradersorthe coaching provided bysocial Enterprises
Sydneyto groups in Western Sydney.

FURTHER READING

To read more about Social Traders and the CRUNCH program, visiGR&NCH websitat
www.socialtraders.com.au/ouservices/crunch/about-crunch/

To read more about Social Enterprises Sydney, visit their websitevatw.socialenterprises.com.au

Business Plan

A business plan is essential for setting up a successful social enterprise, an@ften a critical tool
when convincing fundersr investorsto support your project. If you already have a business plan, you
might want to revisit itafter you have finished reading this Guideonce youhave considered all the
legal issues involved.

Yourbusiness plan should be settled before you incorporatbecause it will help you to make an
informed decision about your legal structuret is time-consuming and expensive to changedal
structures down the trackand (and in some cases, it can be veryféicult to change at all, for example
it is very hard to change from being a charity to being a forofit), so it is worth putting thought and
effort in at the start to set yourself up for success.

Business plans can be difficult to draft, however they @very helpful for making decisions, getting
funding and staying on track as you progress setting up your social enterprise.
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There are many government departments, private organisations and other services availableeip ti
you formulate a great business plan.

1 Social Traders ha a free online business planning toglwhich is designed specifically for social
enterprises. Social Ventures Autislia also offers afree online business planning guideand Social

Enterprises Sydnelso has resouces and training.

T The federal government ds b usbusmess@annmetbalsi t e cont
O0heéwd gand des

i case studies and exampleso help you draft a business plan.

1 On therelevant state government websits, you will find helpfui free business planning guidesor
Victoria New South WalesTasmanig Western AustraliaQueensland and South Audralia.

1 Some of the major Australian banks have also produced helpful free business planning tools:

+ Commonwealth Bank

:  National Australia Bank

+ Westpag and
+ ANZ

1 There are also private businesses such &usiness Planning H@nd Smart Business PlangAustralia
who, for a fee,can assist you with drafting a business plafwe do not endorse these particular
businessesd do your research before engaging the services of anyone in relation to your enterprise).

Measuring your impact

As well as having a bsiness plan, your enterprise will need to be able to demonstrate the impact that
it is making through its work towards its mission or purpose. Increasingly, investors and funders want
to see clear articulation of how you are planning toeasure and evaluaé your impact, and may

require you to report to them on your impact.

Measuring impact is not an easy undertaking, but again, having a plan from the start can be critical to
success. For example, will you measure baselines when your operation starts s yfou can measure
the change that you have made down the track®ill you have the right data monitoring practices in
place from the start? Have you considered privacy law implications of data tracking and reporting?

There are an increasing range of resoces on impact measurement that are publicly available, as well
as a growing number of professional groups working in the area, including:

9 Social Impact Measurement Network Australia

9 Centre for Social Impach see the Compass Guide to Impact Measurement

T Emma T o mk(a sogabimpact analystresources

Measuring impact is especially important for some kinds of impact investing (discussed further below)
such as social impact bonds.
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Funding your organisation

Identifying sources of funding for your organisation is crucial when creating yousibess mode| and
deciding whether your organisatiowill be for-profit or notfor-profit will directly affect the sources of
funding available to your organisation. For example, onlyfmofit organisations can be funded by
equity purchased by investorsand only notforprofit organisationsthat are endorsed as deductible
gift recipientscan seek tax deductible gifts. Most philanthropic grants are only available to +iot-
profit organisations (and more specifically many philanthropic grants are only dahble to charitiesor
even more narrowly only to deductible gift recipientdor a discussion of the diffeence between not
for-profit, charityand deductible gift recipientsee section 3 of this Pait

The complexity of the funding sources your orgaatton chooses to utilise will often depend ogour

or g ani spmedific @arrangenats or circumstances. Me table on the next page igntended to be a
brief, generic summary of the funding source®r sources of capita) available to social enterprisesAs
you will see, some funding sources are only available to{mofits or notfor-profits, and this can have
a significant influence on your choice of legal structure.

Impact Investment

Impact investment is a growing field in Australia. It refers toethods for funding social or

environmental projects that will provide the investor with both an impact and a financial return. It is an
alternative to grant funding in many cases, and for funders, it is attractive as the same money can be
used over and over tdund social projects. Of course, not all social or environment projects can
generate a financial return, however social enterprises are likely to be engaged in activities that both

contribute an impact and generate incomeYou can read more about impadhvesting atimpact
Investing Australia an organisation advocating for increased impact investing activities in Australia.

Different types of impact investingpproaches are illustrated in theniddle o the fundingspectrum
below (although there are other more complex funding arrangemengaich as bonds and notes,
beyond this spectrum).

Purpose first social or
environment outcome
sought, no financial
return to provider &
funds

Social Enterprise Guide (Cth)
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Grants _ Low Impact Commercial Commercial
and interest investment loans investment
donations loans through through
share share
purchase purchase
\ Z2 N N NN J

Social/environment outcome
as well as financial return

Finance first (or only), no
concern for social or
envirmmental outcomes,
althoughincreasing number
of investment funds applying
ethical screening to
investments

.
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There are many forms that impact investing can take, from lemterest loans through to the purchase

of shares (equity) in a foiprofit social enterprise. Many impact investors are interested in investing in
social enterprises, as they see potential for the delivery of both financial return through trading

activities, and the achievement of social or environméal impact through the work of the enterprise.
Some examples of social enterprises that have received impact investments include STREAT (see case
study bel ow), Hepburn Community Wind, Womenos
Learning, Who @es A Crap, and the Yackandandah Community Development Company. The
availability of the different types of impact investing approaches to your social enterprise will depend

Prop

on its legal structure.

Table of funding sources and structures

Funding sources

Eligible/suitable entities

Level of Complexity

(commercial, through
impact investing, owner
loans or philanthropists)

possible)

For-profit Not-for-profit
Equity v X Medium & high
(ordinary, or impact (depending on whether
investmentor crowd Pty Ltd, ceoperative or
sourced investor$ public company, and how

large the equity raisings)

Debt Medium - high

v + (ownerloans not g

Donations(deductible by
the donor)

X (with some exceptions)

v

Low- medium

from shareholders)fees

Grants X (with i v (note that Medium - high
. with some exception note that man

(from charitable trusts, prions _ ) y
philanthropic for example small philanthropic
foundations, corporate business grants, or foundations can only
found_ations, individual social enterprise grants provide grants to not
g_ra.ntlng. programs or from corporate for-profits that are also
giving circles)

foundations or endorsed as a

philanthropists) deductible gift

recipient, Item 1)
Social Investment Bonds v v Very hgh
(usually governmented)
Crowd Funding v v Medium
(can be through Note that fundraising laws
donations or through pre are ambiguous in their
purchases) application to crowd
funding
Micro donations _ _ Low
% (with some exceptions) | ¢
Membership(as distinct Low
P( % (with some exceptions) | ¢
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Case Study

A charity which focuses its mission on homelessness was given a grant to start arslopp
business, with the aim of creating an ongoinget er pri se t hat woul d p
activities. The ogshop business model would be tested during the one year grant, and if
successful, the business would be continued after the 1 year grant period by the charity.

The terms of the grant were tht it was for a 1 year period, and all the profits raised by the op
shop business would be invested back into the charity. The charity was also required to acquit
the grant (ie. it was contractually required to report to the grantor).

The opshop set up bythe charity is an example of a social enterprise being set up by an existin
not-for-profit organisation (the charity is an incorporated association), using grant funding. You
can see the structure of the organisation and the flow of funds in the diagrarelow.

Members of the charity (in this organisation members are the
supporters of the charity)

[The members of this | |
charitydonotpay | e
membership fees] -

Homelessness W

SSoE—e

B chari Grant fupding is given to ;
,/> ty the charity for the purpose
Al profits made by* ~ of establishing the S g
the op-shop (after/ /// g op-shop, covering rent for B

it has covered its}

costs)are used toh -~ £ year and employing 4
\ - Opshop

ull-time staff member

fund the\ _ - Beneficiaries
« ele N, .
activities ~< business _ad of LG har
N - housing
~ o @ i
S - Q) services
\\\ /// ©
~7

2. Should you incorporate?

Is it necessary to incorporate a new entitypr our social
enterprise?

. . [ FURTHER READING
Before you decide to incorporat& new structure for your

enterprise, it is a good idea to test the assumption that you need to  For more information, go to the
. . . Notfor-profit Law webpage which
set up and operate an incorporated entity to achieve your goals. . . )
i ] ) discussesthe incorporation
Some options that do not require setting up a whole new decision

organisafon are discussed below.

1 Run the enterprise out of your existing organisatioif you are an existing organisation that is
seeking to set up a new social enterprise as part of your organisation, you may not need to set up a
new structure. Some organisatios operate a business from within their existing structure. Whether
or not you set up a new structure will depend on whether your current structure can accommodate

Social Enterprise Guide (Cth)
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the type of funding arrangements you are interested in, and also on whether your new business
might expose your existing organisation to risks, and therefore it would be more appropriate to put
the business in a new and separate structur@wvhich can be wholly owned by the existing
organisation)

9 Continue unincorporatedif you are a startup, it may be possible to undertake your activities
without incorporaing. Having said this, here are some particulaiand important benefits that flow
from incorporating, for examplelimited liability for membergshareholders, the ability for the
incorporated lody to enter into agreements in its own name, and the preference of many funders
for organisations to be incorporatedand tricky issues raised by shared unincorporated ownership
of businesses such as partnership laws.

9 Join another organisationts therean existing organisation whose purposes and aims are
consistent with yours? If there is, it might be a good idea to investigate joining that organisation,
presenting your idea to the organisation, or teaming up in some other way to work together. Some
organisations will consider proposals for new projects, or may be willing to employ you to run a new
projectwithin their organisation. Rather than starting an organisation from scratch, it can be far
more efficient to run your idea within an existing organisan, as you can benefit from their existing
infrastructure (premises, payroll, insurance, financial staff etc).

1 Auspicing:Some notforprofit organisations are willing to auspice projectsuch as social
enterprises that are in the pilot, or incubation stagerhis normally involves an auspicing agreement
between your group andhe auspicing body. An auspice agreement is basically an agreement to
workin, or under the auspices ofanother organisation, and a way for an organisation to access
funding without being incorporateabr without satisfying grant
criteria (such as holdingcertain insurance) Under an auspicing
agreement, one organisation (the principal organisation) agrees For more information about
to apply for funding for another person or group (the auspicee),  ayspicing or joining another

and if the funding is received, the principal organisation organisation, read the part of our
receives, holds, and dispemss the funding to the auspice for website which discussesvorking

with other organisations

For a detailed list of issues you
should consider before

their project. Before approaching another organisation to
auspice your project, you should carefully consider a numbfr

important issues, including checking that the principal considering an auspice
organi sation®6s pur pyowseasd tramfrttee ( arrangement, see thepart of the |
funding options that you think best suit your project can be Information Hub that discusses

. L g t
accessed andadministered by that organisatior{eg do they adreements

have the right tax endorsements)

NOTE @

Only some organisations are willing to auspice projects.

You should beaware thatmanyp hi | ant hr opi ¢ organi sations won
organisatiors that are willing to auspice often charge an administrative fee.

Social Enterprise Guide (Cth) A

© 2017 Justice ConnectThis information was last updated oduly2017 and does not
constitute legal advice, full disclaimer and copyright notice at www.nfplaw.org.au/disclaimer.


http://www.nfplaw.org.au/workingwithothers
http://www.nfplaw.org.au/workingwithothers
http://www.nfplaw.org.au/agreements

3. If incorporating, should we choose to be for-
profit or not-for-profit?

In this section we hae summarised the key legaissues you should considewhen choosing between
incorporating as a fofprofit or notfor-profit entity. Choosing which legal structure to adopt for your
social enterprise is the most important decision you will make when gettisgrted, and whether you
are notfor-profit, for-profit, or a hybridof the twa, will significantly impact the way you can run and
fund your enterprise.

Importantly, the legal structure you choose walffect:

9 the sources of funding available to your sagli enterprise, and whether or not your enterprise can
attract 6i nv eRottlusrreasbn, yoor busifieasmmaddelrwdl strongly impact your choice
of structure

9 the tax concessions your social enterprise is eligible for
i ongoing reporting and goverance requirements you must meet, and

9 whether or not your social enterprise can be registered as a charity.

Factors influencing the nofor-profit vs forprofit decision

When thinking about what structure is appropriate for your organisationg recommendthat you
consider the following questions, which will help you to apply the information in tkigide.

Where will your funding come from? Donations and philanthropic funding can generally only be directed
not-for-profits.

Forprofit entities can seek investors to raise fundsSimilarly, notfor-

profits can also seek investors to raise funds through impact
investmentbut this can be more complex, and often results in debt.

Where do you want profits to go? A fundamental characteristi of notfor-profit organisations is that
profits are not distributed outside of the orgasation & which means
no dividends or distributions can be made, andll profits are
directed to achieving the orga

In a forprofit organisation, pofits are often distributed to
shareholders/investors. In aor-profit social enterprise, profits are
normally partially distributed to investors and partially reinvested int
the organisation.

Is it important for your enterprise to be | Public perception may inform your choice of structure
perceived as noffor-profit?

Do you want investor&wners or Some structures have investorand/or owners, some have
members? members; these are not the same.

Does your organisation hope to access| Only notfor-profits can access the majority of the tax concessions
charitable and othertax concessions? | available, and only nofor-profits can be charities.

Social Enterprise Guide (Cth)
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Hybrid Structures

Hybrid structures are a use of two (sometimes more) entities to form one social enterpriQeie
often, none of thelegal structures discussed in this Guideare a perfect fit for a social enterprise. For
example, you may want to choose a private company structure so you can have access to equity
funding from socially minded investors, but will benalertaking certain activities thatare charitable
and you would like to access income tax exemptions for your charitable activiti®s, you may want a
not-forprofit structure, but have a particular project that could attract investors.

Hybrid structurescan be useful to harness the benefits of both fgurofit and notfor-profit structures
by:

1 expanding funding avenues that might not be available to a singular corporate structure (for
example, equity is not available to a ndor-profit structure such asan incorporated association)

1 limiting the exposure of a charity to liabilities of trading activity by creating a-foofit subsidiary
that trades and owns property, or

1 enabling an enterprise to separate its activities, to obtain charity, or even DGR stdfor parts of
its activities, which may not have been possible if the enterprise was a singular corporate structure
(this benefit is achieved if each element of the hybrid has separate governing documents)

Hybrid structures are discussed in more detailtdPart 3 of this Guide.

Case study

STREAT Ltd is a Melbourdmsed notfor-profit social enterprisethat operates café businesses and
employs young homeless Australians. In 2012, STREAT bought 2 cafes and a coffee roasting
business from another social entgrise. In doing so, it changed its legal structure to form a hybrid
model, which involved both a private company and a nfatr-profit entity. In preparation for buying
the cafes and coffee roasting business, STREAT formed STREAT Enterprises Pty Ltdagepri
company. STREAT Enterprises would directly own the cafes and coffee roasting business, and all
enterpriseds trading would be done through
selling 50% of the shares in STREAT Enterprises to stees to raise funds STREAT Ltd would own
the other 50%.

STREAT initially operated as a nfutr-profit social enterprise entity. Howeveauotential to receive
equity investment led to the need to add a fgorofit arm to the organisation

STREAT Ltd Outside Investorspurchased
the original NFP that operated the 50% of shares in the new private
social enterprise now holds 50% company
A $$
The existing STREAT entity franked 5 outside investors bought
owns 50% of the shares in dividends the remaining 50% of the
the new STREAT company j shares in the new STREAT
STREAT Enterprises Pty Ltd company

A new private company operates
enterprise and can distribute profits
to investors

" STREAT cafe tradingx"\"“

e enterprise L
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This hybrid structure was beneficial for STREAT for three main reasons:
i it enabled STREAT Ltd t@main a public benevolent institution and keep its DGR status

i it gave STREAT access to significant amounts of funding and more funding opportuniti¢lsen
future, through the sale of equity in STREAT Enterprises, and

i it transferred liability for trading and ownership of the cafes and coffee roasting business to
STREAT Enterprises.

Note in such a hybrid structure, the Pty Ltd pays company tax, but cartrilimite franked dividends
If STREAT Ltd is income tax exempt, it can receive franking refund (so that the net position is that
tax has been paid on profits that were distributed back to the nér-profit structure).

Tax concessions andheir impact on the dor-profit vs notfor-profitddecision

Social enterprises need to carefully consider whether the benefits of tax concessions outweigh the
restrictions that concessions place on an organisation. The table below sets out which types of
organisation are eligible to apply for tax concessions. Most tax concessions are only available te not
for-profit organisations.

|
Tax concessions can provide a rang# benefits, such asallowing « CAUTION
donors to claim their donations as a tax deduction, allowing staff to Tax concessions can place
claim certain salary benefits, and reducinipcome tax for the additional administrative and

reporting burdens on
organisations.

organisation (discussed further below).

It is worth noting that many social enterprises argble to operate using
a forprofit structure, without accessing tax concessions, and can take advantage of the benefits of
being a forprofit, such as attracting investors. A fgorofit social enterprise can still receive gifts and
donations even if it dos not have Deductible Gift RecipienD(GR endorsement, but cannot
undertake charitable fundraising activities unless it is ndor-profit. DGR endorsement can be a
requirement for larger donors and grants from trusts and other philanthropic funddsscause under
law they can only give to Item 1 DGR endorsed organisatio@srporationsand simple charitable
trusts do not have the same restrictions and may be able to grant to fonofit social enterprises The
different tax exemptions are briefly explaineddiow (there are some exceptions to the general
positions in the table below)

If you decide to use a nefor-profit structure for your social enterprise, tax exemptions and
concessions are an important benefit you should consider. Not all tax exemptionglaroncessions are
available to all notfor-profit organisations- some are only available to charitable organisations
registered with the ACNC. DGR endorsement is also only available to certain kinds of organisations
(there are particular categories that a organisation needs to fit into to be endorsed as a DGR).

Tax Eligible organisations NFP FP Charity
Exemption
(a) Income tax 1 Charities registered with the ACNC and v v v
exemptions endorsed by theATO as exempt from income (very
tax. |Im|t8d)
1 Certain community service orgasations,
Social Enterprise Guide (Cth) A
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cultural, educational, employment, scientific,
sporting and health organizations (as
specified in thelncome Tax Assessment Art

I Other categories specified in théncome Tax
Assessment Acsuch as a fund established
(by will or trust) in ordera contribute to
another charitable fund, employee or
employer associations, trade unions,
promotion of tourism, public health
organisations etc.

(b) GST 1 Charities who are registered with the ACNC

concessions and endor sed bgonceskien
charitiesd

1 Notfor-profit organisations who have DGR
endorsement from the ATO

9 Certain other organisations and funds, such
as school charitable funds

(c) Fringe 1 FBT exemptionsire available to some NF&
benefits tax (providedthe fringe benefits provided to
concessions employees are not more than theelevant
cap) eg:
1 Public benevolent institutions
9 Health promotion charities and
9 Public and nonprofit hospitals.

1 Charities registered with the ACNC and
endorsed by the ATO as a charitable
institution.

9 Certain other notfor-profit organisations
(subject to thecaps):

9 religious, educational, charitable, scientific
or public educational institutions

9 that encourage music, art, literature or
science

1 that encourage or promote a game, sport
or animal race

9 for community service purposes

9 to promote the development of Australian
information or resources, or

9 to promote the development of
agricultural, pastoral, horticultural, fishing,
manufacturing or industrial resources of
Australia.

(d) DGR 1 Organisations which fall within one of the

endorsement categories of organisations specified in the v (only X v (only
Income Tax Assessment Aeind are limited limited
endorsed types) types)

1 Organisations who are specifically listed in
the Income Tax Assessment Ac

The benefits associated with the tax concessions outlined below are summarised as:

1 Income tax exemptionlf your organisation qualifies for income tax exemption, then it will not have
to pay any income tax on its taxable income, lodge tax returns keep certain complicated
financial information, which would usually be necessary to lodge a tax retutinderthe Income

Social Enterprise Guide (Cth) A
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Tax Assessment A¢ffor-profit organiations are not exempt from income tax unless their dominant
or primary purpose is to promote thadvancement of one of the recogsed categories of charity or
not-for-profit categories.

1 GST concessiond\otfor-profit organisations are required to be registered for GST if the
organisation has an annual turnover of more than $150,000. An organisatidhat is required to be
regi stered for GST is required to pay GST to the
tax creditd from the ATO for the amount of GST in
purchases. There are various, specifigpes of GST concessions for the nédr-profit sector.

9 Fringe benefits tax concessiongSenerally, fringe benefits tax is payable by an employer on the
value of nonsalary benefits which are provided to its employees. This tax is usually passed on to
the employee by the employer. A rebate is available to eligible #iot-profit organisations

1 Deductible Gift Recipient endorsemenBGR endorsement is a special kind of tax status allowing
people who donatetadheor gani sati on t o 0 d amdtheicdwdinconteéostax donat i o

purposes. DGR endorsement also makes an organisation eligibla
to receive funds from certain grant makers and planthropic E] NOTE

bodies that can only fund DGRs. If your business plan is relying _ _

on a significant proportion of your funding coming from Getting DGR endorsement is &

. . . complicated and lengthy process.
philanthropic grants and larger donations from trusts or funders, v, will probably need a lawyer
your organisation should carefully examine whether ita@igible to assist you.
for DGR endorsement.

i State based tax concessiondn addition to the federal taxes described above, states also collect
separate taxes through the various state revenue officesuch as stamp duty Your organisation
may be eligible for state taxoncessions.Eligibilityfor tax concessions will be based on whether
the organization retains profit for its members or ndthere are someadditional very specific
activities whichcan attract state tax exemptions thaare unlikely to berelated to a sogal
enterprisesuch as activities of trade union}

Notfor-profit Law has many resources on tax concessions that cover their implications in more
detail as well as eligibilityequirementsand processes for applyingSee the part of air Information
Hub that discussestax at www.nfplaw.org.au/tax

4. Should our organisation register as a charity?
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Not-for-
profits

*Note some charities are unincorporated, such agusts, and some, but not all charities and ndfor-profits are
deductible gift recipients

Only notfor-profit organisations can register to become charitiggn some very limited circumstances,
organisations with traditionally foprofit structures have keen able to establish themselves as nebr-
profit, for example Pty Ltd structures)kligible organisations can register as charities with the ACNC.
The benefits of registering as a charity are summarised in the talda the next page There are some
limitations to becoming a charity that are also noted.

According to the ACNC, to register as a charity an eligible organisation must:

T meet the definition of ©O6charityd (an organisatior
for-profit, hasa charitable purpose, andorovides apublic benefit)

i have an AustraliarBusiness Number
1 meet the ACNC governance standards, and

9 not be a type of organization that cannot be registered (this include political party, government
entity, oran entity engagedin, or supporting terrorist or other criminadctivities).

Charitable purpose has a special legal meaningnd anew definitono f what | caméimtbar i t abl
effect on 1 January2014. Charitable purposes recognised by the law include:

advancing health
I cauTioN

advancing education
According to thedefinition of

advancing social or public welfare charityin the new Charities Act
2013 (Cth) an entity that is nad-
for-profit and has charitable
purposes or purposes incidental
or ancillary to, and in furtherance

promoting reconciliation, mutual respect andalerance between  of, charitable purposes and

groups of individuals in Australia, operates fo.r D[V beneﬁt
may be registered as a charity

advancing religion

advancing culture

= =A A a4 4 =

I promoting or protecting human rights The new legislation clearly sets
outthe variousb c har i t at
9 preventing or relieving the suffering of animals purposes?d
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advancing the natural environment

= =2 =4 =

advancing the security or safety of Australia or the Australian public

other purposes for the public benefit (a general category), and

promoting or opposing a change to any matter established by law, policy or practice in the

Commonwealth, a State or Territory (if promoting a change the change is in aid or furtherance of
one or moreof the above purposes, or if opposing a change that change is in opposition or
hindrance of one or more of the above purposes).

The requirement that a charity operasf o r

t he

0 pmednk that to tea oharityj t

organisations must be assisting #road enough purpose or category of people to be said to be

providing a public benefit through its work.

There are certain benefits and limitations to becoming a charity that you should consider.

Benefits

Limitations

Charities canapply for(but may notnecessarily qualify
for) DGR endorsement, which gives charities greater
access to donations and grant funding

Members of charities cannot receive any benefit (ie.
charities cannot return dividends to investors)

Charities can access federaiax concessims &
income tax concessions in particular are very helpful
for charities who generate income

A charityos
purposesdal | of a
furtherance of its mission.

a doythew dharifaldes a
charityods

Being registered as aharity means your organisation
will be searchable on the register of charities
(maintained by the ACNG) this can help the public
have trust and confidence in your organisation

Details of directors are publicly available on the
register of charities.

If your group incorporates as a CLG, its reporting
requirements are lower if it is registered as a charity
(because certain obligatios under the Corporations
Act do not apply to charities).

If your organisation is incorporated as a stateased
structure such as an incorporated association, it will
need to report to both its statebased regulator, and
the ACNC (some states, such as South Australi@ve
made changes to reduce double reporting for
incorporated associationsd watch this space).

FURTHER READING

For more information about charities, anevhetheryour social enterprise could be eligible to be
t he

registereda s a see

with the ACNC.

charity,

A GWNdansregibter to besaltleasty  w

Also see the part of our Information Hub which discusseharities at www.nfplaw.org.au/charities

I f you ar e not sur e, you

may want to get | egal a(

status before you start the process of applying to the ACNC.
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Part 3: What legal '
structure should we

choose?

Once you have considered the issues
discussed in Part 2, and have decided
whether your social enterprise will be fer
profit, notfor-profit, or a hybrid form of
both, you need to decide the legal
structure you will use.



What legal strucure should we choose?

This section covers:

z for-profit structure options

z not-for-profit structure options

z hybrid options

z the relevance of ongoing obligations on structure choice

z adding a social enterprise to an existing organisation

Once you have considered the issues discussed in Part 2, and have decided whether your
social enterprise will be foprofit, notfor-profit, or a hybrid of both, you need to decide
the legal structure you will use.

This is a very important decisiorwhich will affect other issues like the different types of funding your
social enterprise can receive, eligibility for taxoncessions and the ongoing repting requirements
you must meetand other regulatory issues. Even within the fgrofit and notfor-profit categories
there are several options and each structure has relative pros and cons. It is always a good idea to
seeklegal advice about the particular benefits and downsides of each structure in relation to your
particular plans.

The following table provides an overview of structures available to social enterprises of different types.

Structure Can be used in Can be used in Can be used ina
for-profit? not-for-profit? hybrid?

Public Company (Ltd) v X In general v

Note, can be listed or unlisted

Private company (Pty Ltd) v X in general v

Unit trust (note, these donot v X In genaal v

necessarilyprovide limited liability

protection)

Incorporated association (Inc.) x v v

Company Limited by Guarantee (Ltd) * v v

Distributing Cooperative v % v
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Structure Can be used in Can be used in Can be used ina
for-profit? not-for-profit? hybrid?

Nondistributing Ceoperative x v v

Indigenous Corporation v v v

1. For-profit

Allforpr of it compani es have shar elindhecdmpagythrougho ul ti mat ¢
hol ding shares in it. There are both owpbei vated and
unlisted (most common for social enterprises) disted on the AustralianSecuritiesExchange Private

companies have shares that can oglbe privately held and tradedie. They cannot be widely

advertised, although some exceptions applyMostfor-profit social enterprises use a privat®r

unlisted publiccompany structure Note that private companies (Pty Ltd) can have a maximum of 50
non-employee shareholders. If your organisation would like more shareholders than thisifig it

should consider being gublic company (it is unlikely to be necessary to be listed orsacurity

exchange), or a caperative.Distributing cooperatives can aso be used to structure a foprofit

enterprise.

Sharehol ders are also sometimes called 6investors?d
of investing in a companyand there are other types of investment that can be made such as bonds
and debertures.

Start-up funding for private and public companies and fearofit co-operatives generally comes from its
shareholders buying initial shares in the company and also framking out loans Forprofit companies
provide protection to directors and sharfgolders, as personal liability is limited to the unpaid amount
on shares owned in the company. There are often disclosure requirements associateith wifering
shares to investors (although exceptions apply, especially where offerings are smaller or irorssire
sophisticated or from your personal networks).

Forprofit companieshave constitutiors that set out rules of the
company, and will have eleast onedirector. Depending on the size « CAUTION
of the company, a for-profit will also have a board of directorsvho The legal requirement to act in

are responsible for overseeing theompany the best interests of thecompany
_ . ] and its shareholders can be a
The key difference between a fgprofit company and a nofor-profit  tricky area for forprofit social

company is the way that profits are used. In a fprofit company, enterprises, as sometimes there
profits can be digributed to the shareholders (normally in can be a tension between the

d i th | Th i best interests of the . di
?.CCO.I‘ aan-:‘ YV' rlﬂ es) . ) : S. shareholders, and the best ng ) :
6paying dividends?d. | npradit s 0 C i interests of the social enterprise S €t t i n
companyneeds to augment how it deals with profits so that it can  and its social mission.
meet definitionsof social enterprise, such as the FASES definition.
Forprofit social enterprisesnormally distribute some pofits to investors, and retainsome profits to be

re-directed back in to the social enterprise and achieving the mission of tbheganisation

There is some debate about whether this causes tensions in the obligations of directors. There has not
been any case law in Australia on the question of how much profit in a{fwofit organisation can be
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directed towardmission rather than to shareholders. Sme forprofit social enterprises put clauses in
their constitutions to explicitly acknowledge that they have a social mission, and to allow directors to
consider that mission when making decisions in the running of the comparhere are some
arguments tha this tension is lessened in the caperative structure. Care should be taken when
choosing between acompany structure (private or publicand cooperative structure as there are
significant differences(for example, start up ceoperatives need to satisf the regulator of ce
operatives in the relevant state that they areesigned to function under the sevego-operative

principles).

ASIC regulates feprofit companies and the compliance and reporting requirements imposed by ASIC
are quite onerous. The Corporations Act also imposes strict legal duties on board members, or

6 di r e cprivate amdpuldidcompanies, including the duty to act in good faith in the best interests
of the company.Regulatory requirements for Pty Ltds are generally lower than for public companies or
co-operatives.

NOTE

Notfor-profit organisations can holdshares in forprofit companies. This is sometimes the case for
organi sations with o6hybr i dérofitand rotformofitistiuctures.r e s 5

Common structure choices for feprofit social enterprises
In many circumstances, a feprofit social enterprise will fall into one of two categories:
T An entity with a small pool of owners, which will often use a Pty Ltd structure

1 An entity with a larger pool of owners, which will typically choose between a public company
structure and a ceoperative structure. Organisations in this category should seek advice about the
relative merits of each of these structures before deciding on a structure.

There are other, more complex structures, such as trusasd partnerships that can be used infor-
profit social enterprises.

AsJustice Connectoes not advise fowprofits, we are only able to provide limited information about
starting up forprofit social enterprises. You should seek advice on the best structure for your
organisation.

Realworld exanples of forprofit social enterprises

1 The Yackandandah Community Development Company usesualisted public company structure,
with community members as sharehol ders. Il tds cons
viewed as an example of a fgorofit constitution that includes permissive clauses around pursuing
a community purpose

I Thankyou Water uses a Pty Ltd structure, that is owned by a charitable trust

I The Hepburn Community Wind project uses a combination of a{wofit co-operative structue (a
distributing cooperative) that owns a Pty Ltd structure

Social Enterprise Guide (Cth) A
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Example

A private company runs an ethical clothing social enterprise, set up to employ intellectually disable
young people.The shop received its starip funding from shareholders (also caltkinvestors), who
each invested money to buy 25% of the equity in the company. Shareholders can be individuals,

other companies, noffor-profit entities or even trusts. They invest by buying shares in the company
The structure of a social enterprise set

up as a private company might look like this:

Shareholder 1

Shareholder 2 Shareholder 3 Shareholder 4
25%

25% ‘

‘ 25% 25%

A
1
i Dividends are paid
S - Pty Ltd Company |\ toeachofthe
3 [P vl \  shareholders out of
grtta rt(;mvested s ) ‘|‘ the profi ts of the
into the / i
enterprise to ya —_ . e l‘. enterprise
fulfilits growth % Ethical clothing business !
strategy & ’ that employs unemployed Ao
further its single mothers
social mission

Inthisex amp | e,

| et & sshap s makes a prbfia Becaude theshop is operated by a
private company, it returns money to its shareholders by paying dividends. But because the peivat

company is also a social enterprisghe business directs are least 50% of the profitmto the social
enterpriseto further its social purposes, or uses these profits to further the mission of the
organisation in other ways, such as by providing eduaati scholarships to employees.

A private company owes duties to its shareholders under the Corporations Act, and a social
enterprise is a business that uses its profits to further its social or environmental purposes. A socit
enterprise with a private corpany structure must balance these obligationdt can be helpful to add
clauses to the company constitution that cledy statethat the business has a social mission, and
that directors may consider that social missionvhen making decisions, so long as tdo so is within
the law.
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2. Not-for-profit structures

There are a few different legal structures which are commonly used by fmtprofit social enterprises,
and they are summarised in this section. There are benefits and limitations to each structure.

Structure Benefits Downsides
Incorporated 1 Less onerous reporting obligations | 1  Groups with less than 5 members
associations 1 Regul ator takes 9 cannot use this structure
to enforcement I State-based structure makesit
1 Sometimes cheaper to set up difficult to operate across different
states
Companies limited | 1 National regulator 1 Can be «pensive to set up
by guarantee 91 Inthe case of charities, simpler i1 If not a charity, complex reporting
reporting requirements as reporting requirements to a strict regulator
is to the ACNC not ASIC (ASIC)
Nondistributing co- | 1  For organisations passionate about | 1 Fewer ceoperatives in Australia and
operatives co-operative principles, the structure fewer professionals with ce
enshrines cooperative principles. operatives expertise
1 Cooperative principles and
associated obligations will not suit all
social enterprises
Indigenous I Takes intoaccount Aboriginal and 1 Excludes nodAndigenous groups
corporations Torr_e_s Strait Islandecustoms and
traditions

Formore detailed information, read our factsheets that discuss the main incorporated legal
structuresthat are used by noffor-profit organisationson our Information Hub pagehere.
Summaries areprovided bdow.

Many notforprofits can be run purely for the benefit of their members (eg a tennis club). However, to
be considered a social enterprise undatefinitions like the FASES definition, ndbr-profits need to

have a purpose to benefithe community, eavironment or a public purpose. Many ndor-profit social
enterprises are also charities.

Often the group of people or cause to be helped through a Hot-profit social enterprise is separate
from its membership. Members are often involved because thégpve an interest in the cause or
purpose of the notfor-profit social enterprise. However, sometimes it is the members of a social
enterprise that the organisation is trying to assist. This is acceptable, so long as membership is open
and targeted enough ¢ be consistent with the meaning of social enterprise (for example, a group may
operate to benefit its membersavho are all unemployed refugee women).

If a group is set up to only benefit its members, this will also be relevant when seeking to registea as
charity Jain, the conditions of membership and types o
must be consistent with charitable purposes, and s
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your group may need to sk some advice about hovto ensure that the requirements for charitable
registration are being met.

Incorporated associations

An incorporated association is similar to a company in that there is a legal structure with a group of

members and a governing body. The entity has apseate legal identity to its members. While

members have certain rightgsuch as voting right¥they do not have a right to receke profits of the

association.Thi s i s why incor poHapgreaf iats®@.0oci ati ons are 6no

Incorporated associations musthea e a s et opabwell g uutepod theeassdeiation (also
known as a constitution), which are to be lodged with Consumer Affairs Victd@AY, upon applying

to become an incorporated association. The activities of the association must be directedhose
purposes and comply with the rules. Incorporated associations can make a profit, but that profit must
be reinvested into activities directed to achieving the purposes of the association.

Incorporated associations can charge a joining fee and/subscription fee to members, and can
provide members benefits consistent with their purposes (for example, a tennis club charges
members a yearly fee and in return members can hire tennis courts and access discounted tennis
lessons although note that sut a club would be unlikely to be considered a social enterprjse
Incorporated associations can also provide benefits to other groups, such as by running programs,
services, or emergency relief, so long as this is consistent with the purpose of the orgaiiis.

An incorporated association is run by an elected management committee and secretary, and must
have rules that govern how the incorporated association functions.

NOTE E]

Incorporated associations are statdased, and have a different regulator in ezh state.

For more information on the regulator in your state, go to the Getting Started area of the
Information Hub atwww.nfplaw.org.au/gettingstarted

Company limited by guarantee

A company linited by guarantee(CLQ is a notforprofit company, andworks differently to other
companies formed under the Corporations Act. The members of CLGs agreggtoovi de a oéguar an
up to a certain amount(usually a small amount like $10)This is similar topaying an annual

subscription fee but operates differently underlawACL G doesndt have sharehol de
money by issuing shares, and cannotpay dividends to its members.

CLGs are regulated under the samtrict legislation as Austrahn companies (theCorporations Ac,
however some requirementgor CLGs are different (and more simple) than those that apply tofor
profit companies.

If a CLG is registered as a charity, the majority of requirements under the Corporations Act no longer
applyto it, and a CLG that is a charity is no longer liable for many common fees and penalties under
the Corporations Act. Insteadhe CLG reports to the ACNC instead, in line with the ACNC Governance
Standards and financial reporting requirementa/hich are less onerous
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REMEMBER

CLGsare regulated by ASIC, unless they are a charity, whemest of the regulation is
the responsibility of the ACNC instead.

Cooperatives

Cooperatives are organisations based on voluntary, democratic participationrfrdhe members that

form the organisation.One of their distinguishing features is that they are part of a movement of-co

operatives, and in jurisdictions that have adopted the harmonised Cooperative National L,

@ooperative principle$are included n the laws. These principles are expressetroughoutthe law,

for example through | imitations on havctivweg di fferen
member shi pd requi r ement -speratimentde relehaatiRegisteagmustbee r i ng a ¢
satisfied that the organisation follows the coperative principles.

Many of the 6originald social ent er poperatvessiheresuch as
is debate about whetherall mutual societiesmeet definitions of social enterprisesuch as the FASES

definition. This ultimately depends on whether the organisation can be said to be pursuing a

community or public purpose.

As with other noffor-profit structures, t is possible to structure a cebperative so that i clearly meets
the commonly accepteddefinitions of social enterprise, for example a coperative enterprise that
works to provide employment opportunities for its members, who are underemployed people with a
disability.

There are 2 main types of coperatives:
i co-operativesthat have share capital and can pay returns to members, and
9 co-operativesthat do not pay returns to members and may or may not have share capital.

Cooperatives that make distributions totheir members cannot benot-for-profit structures. However,
like other not-for-profit structures, ceoperatives can tradeto make profitand be notfor-profit so long
as the profits cannot bedistributed to members.

The cooperative structure is a specialist structure, and it can be hard to find pro bono advice on
setting up a cooperative. The cebperative movement is actively advocating for improved ecosystems,
and have created online resources fanon-distributing co-operatives, so this position may changé-or
more information about starting a ceoperative, go to theGet Mutual website

NOTE

A new uniform national regime known as the Qiperatives National Law came into effect in March
2014. Administration of the uniform laws continues to be the responsibility of each Stetad Territory,
but with a commitment to achieve uniform processes and palss. So far, VictoriaNSW SA, NTTasmania
ACT and Whave signed up andQLD is considering whether its existing eperatives laws should be
changed
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Indigenous corporations

Indigenous corporations are established under th€orporations (Aboriginal and Torres Strait

Islanders) Act 2006(Cth) and are regulated by th&ederal Office of the Registrar for Indigenous
Corporations(ORI@. Indigenous corporations are registered with ORIC and the laws that apply to them
were written to meet the needs of indigenous communities. There are reporting and other compliance
and governance requirements, but they are more relaxed than those that apfyother organisations.
Like cooperatives, there are fewer lawyers with relevant expertise in indigenous corporations,
however there are support services availabknd the structure can be used to set up a social
enterprise. Contact the specialist reguladr for indigenous corporations, ORIC, for more information
about setting up an indigenous corporatio(see the Resources section at the end of this Guide).

Examples of social enterprise structuring

Example of a notfor-profit social enterprise structure

Members may or
Members may not pay
membership fees .
‘ ‘ ‘ ‘ Member ggnnot
receive dividends.

Al s diieEied Not -for - profit structure (eg
to the NFP + used

! i iati $$$
to further its /|  incorporated 3_ssociation) —  _© 0
mission / ©

Vintage Op Shop ™

Business Donors © ©©

Like the earlier example, this incorporated association also runs a vintage op shop social

enterprise, set up to employ intellectually disabled young people. The op shop was set up as a

not - for - profit incorporated association with DG R funding, and received its start -up funding from
community donations received through crowdfunding, using a crowdfunding platform. Individual
donors can claim a tax deduction for their donation

The fundamental characteristic of a not -for - profit social e nterprise is that all of its profits are
reinvested to further the purposes of the social enterprise.

In this example, | etdés assume that the op shop now
operated by a not -for - profit incorporated association, all of i ts profits are reinvested back into the
social enterprise to further its social purposes.

Further example

A local migration agent and his wife decided to start up a not -for - profit cleaning business, which
employs new migrants who have been settled in thei r local community, and pays them a fair

wage. The business was set up as a company limited by guarantee. The agent and his wife, as

we l | as some of the agentds coll eagues, became t he
guarantee, and they each pay an annual $50 membership fee. The business also successfully

applied for a grant from the local council, which they used to buy cleaning equipment, train their

staff, and buy some vehicles.

The diagram below illustrates the structure of this social enterprise, as we Il as their funding.
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Members

Members each pay an annuali
$50 membership fee i

\%
Community Cleaners Local
> (a company limited by .
guarantee) < counclil
All proflts The business
are m_vested received a grant
back into — from the local
the business //// \\\\ council to help
=7 Cleaning S~._ them get started
TS~ business -

Hybrid structures

As discussed at earlier points in this Guide, it is possible to use a combination of-fustprofit and for-
profit structures to achieve an outcome that will suit your business plan, and daa investment
opportunities and access to tax concessions.

An existing NFP starts a social enterprise

A notfor-profit homelessness organisation decides that it has relevant skills and expertise to start
rental management business. It decides to create real estate agency that will generate profits to
supportthe notforpr of i t s wor k providing accommodat.i
business up as a separate entity to manage risk. It also decides to use affoofit structure in case

it wants to raise equity capital in the future. It receivesrampact investment lowinterest loan to

help cover the costs of setting up the business.

Members

NFP Housing Org

Has tax exemptions, runs housing programs.

Sole $3

shareholder of franked

Pty Ltd dividends Impact
Investor

Real EstatePty Ltd /
Private company operates enterprise

e : . $$
and can distribute profits to investors Low interest

loan

Real Estate
.. business
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A hybrid case study for-profit with not -for-profit subsidiary

An Australian bak has decided that it needs to improve its public image by getting more involved i
community assistance. The bankds board has
small, nointerest loans to entrepreneurial immigrants who want to setfutheir own businesses. The
bank wants the enterprise to be separate from its other businesses for several reasons, such as:

9 the community bank is noset upto make any profitfor the bank rather, any profits will be
reinvested into the community bak, and the bank would like this to be made clear to its
shareholders, and

T the bankds board wants to make sure the co
receive the benefits of registration as a charity, and therefore wants to separate the comrityn
bankds activities from the rest of t he ban

The board has decided that the social enterprise would be set up as a CLG, with the bank being tt
only guarantor (or member). Because the bank is a fprofit company, the social enterprisereates

a hybridstructure. As you can see, the bank and its social enterprise have a hybrid structure: a for
profit organisation has incorporated a ndior-profit organisation to run the social enterprise.

The Bankos 5
shareholders own ] The Bankds Shareh

4
equity in theBank, '/
and the Bank regularly! |

returns dividends to its

shareholders, like a \\ Bank .
regular forprofit > @af fit isation) T:gﬁg&%ﬁ?gﬁ:{]k
i a Tor-Profit organisation 3
business P 9 enterprise CLG)
S
The Bank is the s@ member of the Community o S
Bank which is a noffor-profit CLG. o Trading business ™
= offering nointerest ~,
>SS loans o
~ -~
~ -~
~ ~ ~
~N - =

A new structure on the horizon?

The UK and USAdve created specific legal structures egecially for social
enterprises that aim to reduce the tension between social mission and accountability
to investors.

There is significant debate about whether a hybrid legal structure for social enterprises wdudd
beneficial in AustraliaThere is alscsignificantdebate about how effective structures overseas have
been.

In the UK,a special legal structurewas introducedc al | ed a ocommuni ClIg. i nter est
Thoseestablishing CICs can choose between & versions of structure a company limited by

guarantee (notfor-profit version) a company limited by shareprivate forprofit version) or a public

limited company(public forprofit version) Those last two types of CIC can issue shares to investors,

but with restricted rights attached to these shares, such as a cap on dividends. This allows social
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enterprises to choose company structures which give them access to equity funding, while still
maintaining the character of a social enterpriselhere is gebate about whether the CIC structure is
being used to return capital to investors. It is more commonly used in its dot-profit form.

In the USAa special legal structurewas createdc al | ed a Obenefit corporati onc
legal requirements that allow it to generate both shareholder and social benefit. Thésbased notfor-
profit or gani s dobbiedforthis speclaldedal strigtureThebstiucture still has all of
the features of a forprofit business, but is allowed to cosider public or community benefits as well as
shareholder interests when making decisions. It also needs to issue an annual report on its benefit
activities. B Lab is a nofforprofit organisationwhich also certifies some corporationgaround the
world)as 6 B , €thay meetcertain standards of social performance, accountability and
transparency Certification by B Lalis not a legal structure butis a public endorsement by B Lab that
a companymeets the standardsset by B Lab There are a small nurber of businessesin Australia

who have been certifiedas B Corp, such aSmall Giants Whole Kidsand TOM OrganicHowever the
benefit corporation legal structure is not available in Australia.

3. Ongoing obligations as a consideration

Different reporting and compliance obligations will apply to your emprise, depending on which legal
structure you choose. You should consider what level of reporting and compliance you and your
enterprise can manage before deciding on a legal structure. Also, be aware that some regulators are
stricter than others. Someegulators, like the ACNC, take a more educative approach to enforcement,
whereas regulators like ASI@enerallytake a stricter approach.

The reporting requirements are different for each legal structuréhey depend on the nature of the
regulator, whetheronly State, Federal,or both State and Federallaw applies, and whether or not the
social enterprise is a charityBefore choosing a legal structure, you should be aware of the reporting
requirements you will need to comply with.

In general, there are rmre notfor-profit structures available with simpler reporting requirements than
for-profit. However, charitiesand notfor-profits generally need to complete more complex reporting
(like a company) if they are large and/or have been endorsed as DGR.

The table below provides an outline of the different regulators and reporting requirements for
different company structures. The Neor-profit Law website has more detailed resources on
reporting for different structures, here.

Entity Regulator State or How onerous are the
federal? reporting
requirements?
Proprietary Limited Company| ASIC Federal Medium - high
Incorporated association State regulator State Low-medium
Incorporatedassociation State regulator+ ACNC | State and Medium
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Entity Regulator State or How onerous are the

federal? reporting
requirements?

which is also a charity federal

Company limited by ASIC Federal Medium - high

guarantee

Company limited by ACNC (with residual Federal Low

guarantee (which is also a aspects regulated by

charity) ASIC)

Cooperative State regulator State Medium

Cooperative which is also a | State regulator + ACNC | State and Medium - high

charity federal

Indigenous corporation ORIC Federal Low

4. Adding a social enterprise to an existing not-
for-profit organisation

Many rot-for-profit organisations are considering starting trading activities to help provide funding
certainty into the future. As philanthropic and Government funding becomes harder to secure in some
sectors, creating a social enterprise is worth considerifigr some organisations.

There are however, someimportant considerations when undertaking an analysis of the costs and
benefits of starting up a soci al enterprise in add
are listed below(and arein addition to the consideration outlined above

1 would the startingofa t radi ng enterprise be consistent with
how hard would it be to change the purposes?

9 does the organisation access charitable tax concessions? Thiil e relevant to both starting an
enterprise and changi ngobothof which cogidaaffectyautcontnonedls pur pc
eligibility. We recommend that you seek tax advice before making any changes

9 could starting the enterprise expose your oggpisation to financial risk or reputational risk? Are
there structures to put in place that could mitigate this risk?

9 do people in your organisation have the relevant skills for the enterprise? What woulcoist your
organisation to recruit the right peofe?

9 isthere a compelling business case for the enterprise? Should your organisation get some advice
about the market for your purposes enterpriseand

T will the new enterprise advance your mission or f
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Part 4: Setting Up '

Once you have decided to incorporate
using a legal structure, you can begin
setting up your organisation



Setting up a social enterprise

This partcovers:

z forming a committee or board

z finding members

z drafting rules or a constitution

z holding meetings

z registering as a charity (if desired)

z applying for tax concessions (if desired)

The process of setting up a social enterprise under one of the legaisttures discussed
in Part 3 of this Guidenivolvesd i n ¢ o r pThis sedtiondgsrodussed on setting up a
not-for-profit social enterprise. If you want to set up a ferofit social enterprise or a
hybrid structure, you should seek legal advic&ome,but not all, of the information in this
section is relevant to fofrofit structures.

Once youmrganisationhas decided which incorporated structure it will use, the next step is to set up
your organisation following the process required by the relevdagislation. The incorporation process
is different for each type of legal structurehowever there are some basic steps that all organisations
should take, such as applying for an Australian Business NumbABN (subject to certain thresholds)
and regiskring a business name.

There are also several fundamentassues you need to considewhen setting up yournot-for-profit
organisation. Six of those fundamentassuesare discussed in this Part.

1. Forming a committee or board

A fundamental incorporation sp is forming a governing body, such as a committee of management

or a board. The legislation governing incorporated associations refers to the governing body as a
6committee of managementd, and the | egisltheti on gov
term Olbroatridids secti on, we whdterm yoususe totrdfeetoyoarr m 6 c o mmi -
committee is not important, butits role, the duties of its members andits compositionare very

important, and you should consider them carefully.

FURTHER READING

For more information on f or mi négS eac rceotnamiytdtse €
Parts 1, 2, 3 and 7 of the Secretaryods Satch
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The role of a committee

It is the role and responsibility of an organisati
organisation. The committee is responsible fanaking decisions about theoverallrunning of the

organisation.The committee is elected by thenembers of the organisationand in most structures

the committeeis accountable to the members

Who should be on a committee?

To be effective, a committee needs the right group of people, with knowledge and experience that fit

with the or gegiogoalslb help pod put tagethrer a committee of people with those
necessary skills, we recommend devel opAcomnmittee 6s ki | |
member should be committed to the mission of the organisation, and prepared tovid¢e time and

energy to the committee.

There are several positions that usually make up a committee, such as a chairperson or president,
treasurer and secretary. The committee may have other members who do not have a special role, who
are sometimescalled or di nary commi ttee member sd.

The size of thecommittee is an important consideratiorfor start-ups. When deciding how many
committee members you should have, you should take into account the size of your organisation and
under stand t hads ari igldye bdard tisanidtddlargean be ineffective, or
inefficient.

It is important that prospective committee membersinderstand your expectations of them, and their
legal duties.

A skills matrix

It is important to have the right mix of skal, experience and diversity on a committee. When you are
thinking about committee members, it is a good idea to have a process for identifying the skills you
need on your board, which will vary depending on the nature of your organisation.

To develop a skis matrix, you can follow the steps below.

1. What is your strategy?

Your organisation has a mission. What is your strategy to achieve that mission? Write down each
strategic priority or goal, and think about the knowledge, skills, competencies and exgnce required
to achieve them, and write them down tadAlso think about the skills required for a committee to
meet the legal obligations incorporated groups have (reporting, preparing financial statements etc).
Dondt f orapatyout vision fdr fle future d what kind of committee, with what kind of
committee members, will be needed to take the organisation forward?

2. What issues does your organisation deal with?

Consider the key issues and challenges that face your organisatidparticularly in ligh of its mission

and activities. Write these down, and then review what skills or experience is heeded to most
effectively deal with each ofthemlL f t her e are any extra skills you di
these down now.
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3. What are your priorigs?

All the skills you wrote down in steps 1 and 2 might seem important. However, it is important to
prioritise them, and work out which ones are high, medium, and low priority. You might like to rank
each skillwith a number, such as high = 3, medium = and low = 1.

4. What skills are needed?

Determine what skills and what levels of experience need to be represented on the committee.
Remember, you might have volunteers or employees
organisation, so some ofhe skills you have listed might be their responsibility. But some skills, such

as financial management, might be best represented at committee level.

5. Create your skills matrix

Finally, create your skills matrix, using the datadim steps 1-4. The skills @ experience neededan go
in column 1 of a tableand the rest of the columns can be the directors.

Case study example

A young lawyer has a great idea forsicial enterprise Shewants toset up an incorporated
associ at Lovey Muniawhithevidlhold meetings forunemployedyoung mothers in the
Epping area. At the meetings the young mothers have their children cared for while thegwork
and bake healthytreats for kids, which are sold at the local farmers market each week under the
business nanme Lo¥e, Mund 50% of the earning will be distributed tohte young mothers, wittthe
remaining 50%going back into the organisation. The young lawyer has applied $everal local
council grants to help get her social enterprise off the ground.

The youngdwyer needs to put a committee of management together. Here is what her process of
creating a skills matrix look like.

1. The organisationds mission is to assist yo
them socially emotionally,and financially,building their selfesteem and teaching them how to
cook healhyf ood f or their families. The organi sat

healthy, tasty food for children whilst assistingdisadvantaged young mothers. Its strategic
priorities include:

+  building a successful business (skills: finance, accounting, legal, management, employment
fundraising, experience building a business from a start ymanaging risk, NFP experienge

+  supporting young mothers in a professional mannéskills: sacial work, managing people,
counselling mental health experiencg

+  creating a safe childcare environmengskills: childcarequalifications and experience
managing staff, legal)

+  giving each mother asmall income through receiving @ercentage ofbusinessearnings
(skills: finance,accounting,management financial counselling

+  preparing safe and tasty foodstuffs for sale (skills: cooking, food safety, sales,
marketing/advertising, safe food preparation experienceand

+  selling goods in a community, commerai environment (skills: sales, marketing, community
liaising).
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2. The organisation faces the following issues:

»  food safety (skills: commercial food preparation experience, legal, organisation,
management)

+ childcare and child safety (skills: management, ddicare experience and qualifications,
legal)

+  providing adequate, professional counselling services (skilfgsychological, social and
financial counselling, social work, legal)

+ mental health of clients (skills: social work, counselling, mental health exjerce)

+ fundraising issues (skills: fundraising experience, accounting, financial management
experience) and

+ food sales (skills: sales experience, marketing and advertising experience, accounting,
management)

3. Here, the skills identified as being necessaigre prioritised (1 = low, 2 = medium, 3 = high)

Legal 3 | Psychological and sociatounselling 3
Accounting 3 | Financial counselling 2
Financial management 3 | Social work 3
Management of staff 2 | Mental health experience 2
Organisational management | 3 | Expeaience starting a business 2
Childcare 3 | Fundraising experience 3
Sales 1 | Food preparation 1
Marketing/advertising 2 | Food safety 2
Managing risk 2 | Cooking 1

2 2

Community liaising NFP experience

4. The skillsand experience that would be usefulmthis committee of management are: legal,
accounting/financial management, organisational management, social work, fundraising
experience NFP experience, risk management experienaad experience startingup a

business.
The other skills listed in step Ian be taken care of by employees arolunteers.

5. The young lawyer thinks 4 people would be a good sized committee of management to begin
with. She will be seeking members for her committee who have the skills listed in the matrix.
Where a candidate has a partular skill, she can put &V in their colurm alongside that
particular skill. By the time she fills the positions, she hopes to have at leas¥1next to each

skill needed to run the organisation.

Social Enterprise Guide




Skill Member1 | Member2 | Member3 | Member 4

Legal

Acmounting

Financial management

Organisational management

Social work

Fundraising experience

NFP experience

Risk management

Start up experience

Where do | find good candidates?

Sometimes it can be difficult to find galified, experienced committee members who have the
necessary skills to help govern your particular organisation.

These are some useful websites you can use to recradmmittee members:

T Volunteering Austalia

Leadership Victoria

Good Company

Pro Bono Australiaand

= =2 =4 =2

Our Community

2. Finding members

The role of members
Members play a fundamental role in a nefor-profit organisation.

The members of an organisation have certain rights and responsibilities under the relevant legislation,
depending on the legal structte of the organisation. Generally, members of the organisation attend
general meetings and vote on matters such as:

electing the committee
changingtheo r g a n i sane,irues d purpose
amalgamating the organisation with another organisation

removing an auditor, and

= = A =4 -

winding up the organisation voluntarily.

Members havecertain rights, such as the right tanotices of meeting, the right to attend general
meetings the right to remove committee members by special resolutiomd the right toaccess
certain records of the organisation.

Importantly, the committee is accountable to the members of therganisation

Social Enterprise Guide A

© 2017 Justice ConnectThis infomation was last updated onJuly2017 and does not
constitute legal advice, full disclaimer and copyright notice at www.nfplaw.org.au/disclaimer.


http://volunteeringaustralia.org/
http://www.leadershipvictoria.org/
http://www.goodcompany.com.au/
http://www.probonoaustralia.com.au/
http://www.ourcommunity.com.au/

The importance of a membership strategy

You will need to consider how many members you want your organisation to have, iandaking this
decisionthere are a number of factors you should consider, such as:

9 if your members pay a membership fee, it may be good for fundraising to have many members

T dondt forget that t he methebmuakgeneral meeting.egngtocher t o
many members nay cause an administrative burden, andhay make decision making difficult

T having too few members might empower gané or t wo

1 having too few members may make it too easy for the board to be spilled, or directors to be
removed

As you can see, it is important to have a membership strate¢fou can set dowryourmembership
strategy in the form of including membershipriteria, limits and other requirements in your
organi sationd6s rules or constitution.

The Notfor-profit Law Information Hub has information about the rights and responsibilities of
membersof notfor-profit organisations.

3. Drafting your rules or constitution

Incorporated organisations sah as incorporated associations or companies limited by guarantee are
required to have a set of rules, or a constitution, which governs the internal affairs of the organisation.
There are laws as to what matters must be covered by the rules, depending boa legal structure of

your organisation.

The committee and the members are bound by the rules of the organisation.

Where do we start?

There are model rules published bmany regulators folincorporated associations which can be
adopted, orused as a staring point andvaried and adopted Notforprofit Law also has a set of

Simple Rules for incorporated associationis Victoria (and will publish rules for other states and
territories soon). The ACN®as published aprecedentconstitution for charitable companies limited

by guarantee There are also resources available on the Justice Connect website which can help you
draft your rules or constution and/or vary your rules or constitutionlt is important to think carefully
about your rulesbecause any changes to your rules must be approved byuyonembers at a general
meeting, and depending on your structure may require payment of a fee falding the updates.

FURTHER READING

See the section of outnformation Hubthat discusses rules Also, see the factsheets in the
section of ourlnformation Hub that explainincorporationand legal structures as those factsheets
contain valuable guidance on drafting rules for specific types of organisations.
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4. Holding meetings

Meetings are an important part of the operations of any organisation. Meeting requiremeniiéfer
depending on the legal structurebut generally, the meetings required will include:

1 committee meetings(for committee members)and
9 annual general meetinggfor menmbers).

It is important for your organisation to conduct meetings in accordance with the relevant laws and
regulations. Once a meeting has been conducted, there may be requirements for forms to be
completed and filed with the relevant regulator, as well ascords to be made for theorganisation
itself, such as minutes and resolutions.

FURTHER READING

There are resources on oulnformation Hub that explain themeeting requirementsof not-for-profit
organisdions.

5. Registering as a charity (if desired)

Whether or not you should register your organisation as a charity is something you should consider at

the incorporationstageYou shoul d consider how 6charityd is def
organisationis eligible to become a charityThere are advantages and disadvantages in doing so,

which are discussedabove in Part 2, section 4.

FURTHER READING

For more information about whether or not your organisation should be registered as a charity,
and for more information about what organisations are eligible for charity status and what that
status means, seethe charities page of our Information Hub.

6. Applying for tax concessions (if desired)

Your organiséion may be eligible for tax concessions. You should think about applying for tax
concessions at this incorporation stage. Tax concessions were discussed in detail in Part 2, section 3
of this Guide.

FURTHER READING

For more information about tax concesons, eligibility and how to make the necessagpplications
seethe tax page m our Information Hub. The ATO also has an excellent resource called the
GiftPack which contains detailed information about tagoncessionsfor not-for-profit organisations.
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Part 5: Operating a social '

enterprise

Once you havencorporated there are
many other things you should consider
depending on the nature of your social
enterprise and the activities it undertakes



Operating a social enterprise

This part covers:

z insurance

z employment

z occupational health and safety

z documents andrecord keeping

z intellectual property

z advertising

z running events

z privacy, and

z ongoing compliance and governance requirements

Once you haveset up your organisationthere are many other things you should consider.
Running a social enterprise involves fallving many regulations and laws about lots of
different things.

Insurance

There are many risks and legal issues associated with running a social enterprise. Some risks simply
cannot be avoided, so it is a good idea for your enterprise to have adequate irmce. As well as

taking a common sense approach to getting insurance for your enterprise, you should carefully
consider the specific risks your enterprise faces, and make sure that your insurance covers those
specific risks. You should also check the lavihat apply to your organisation regarding insurance and
make sure you follow them.

For extensive information on risk and insurancep to the Notfor-profit LawInformation Hubfor
extensive information orrisk and insurance

Employment

Even if your social enterprise begins with only volunteers, there are still legal obligations you need to
follow. Before your social enterprise starts working with its first volunteer, and esfally before it hires
its first employee, you should familiarise yourself with the legal obligations relating to volunteers,
employees and independent contractors.
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Go to the Notfor-profit Law Information Hub fomore information onthe legal obligatiors that your
organisationowesto volunteers, contractors and employees

Occupational health and safety

Occupational health and safetyQHS laws vary between states. OHS laws are impamt, and onerous,
however they dondt apply to certain organisations.
you need to be aware of your responsibilities. The laws in both Victoria and NSW also include personal
obligations which mustbemeby &éof fi cersd of organisations, such
Some of these obligations have criminal penalties for breach. It is vital you are aware of what laws

apply to you personally, your directors/committee members, and your organisationgdansure that

you meet your obligations.

Some of the obligations are general, such as the duty to provide and maintain a working environment
that is safe and without risks to health, and some obligations are very specific, such as the obligation
to establish a health and safety committee, if requested.

Go to our Information Hub fomore information onOHS requirements in Victorisand for help
understanding if yourorganisation is subject ® the new legislatio.

You should also read the information on our website relating to discrimination, equal opportunity and humar
rights.

There are other resources on our Information Hub relation tovolunteersand employees

Documents and record keeping

Your document and record keeping obligations largely depend on what legal structure you decide to
adopt for your enterprise. As discussed earliér this Guide, some structures have different document
and record keeping obligations to others, and depending on how much document and record
management your enterprise can handle, this may affect what structure you choose.

Go to our hformation Hub br more information ondocuments and recorekeeping

Intellectual Property

When starting up a social enterprise, you will need to think about a name, a Ipgasiness knowhow
and maybe a website. You need to consider intellectual property legal issues and make sure that your

intellectual property is protected. You should al s
intellectual property. Infringement can be accidental, suclsay creating a logo which is almost
identical to someone el seds, or using someone el se

communications.
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There are laws about marketing and advertising in Australia. If your social enterprise wishes to

advertise, orsay anything about itself in public (such as on a website), it needs to comply with

Australian consumer law. There are also specific laws relating to different mediums of communication,

such as television, radio, print and online. Before you start your lvggte, and before you start

mar keting or advertising your enterprise, you shou

Go to our Information Hub for morenformation onintellectual propertyissues.
The Information Hub also contains detailed information on the laws adivertising and promotions

Events and fundraising activities

Unfortunately, running an event for your social enterprise isfi@n) not as simple as it sounds. There
are many things you need to consider and various laws you need to comply with when osjjagi

events and activities. An important issue to consider when orgaimg an event is licensing.

Community organisations requé licenses for certain activities. After you decide on what sort of events
and activities your enterprise will be involved in, you should investigate what licenses are required.

Thelnformation Hub containsdetailed information onrunning eventsand raising money

Privacy

Privacy is an important part of Australian law, and the federal government has recently made changes

to the national privacy legislation. However, the fundamentals of privacy are still the same. You should

be aware of privacy laws, because they can affect you in many ways, such as if you have employees

and hold information about them, or if you have a donor mailinglt , or i f you have acc:eé
health records.

Thelnformation Hub contains up to date information oprivacylaws.

Governance and ongoing compliance

Different legal structures require organisations to meet different ongoing compliance and governance
requirements. Once you decide what legal structure your enterprise will use, you should become very
familiar with the compliance and governance obligations you will be requiredneet.

EXAMPLE

Private companies are required to comply with the Corporations Act. The Corporations Act contal
a number of duties the directors of the company must comply with, such as the duty to operate in the
best interests of the company. Privateanmpanies are also required to adopt constitutions, or follow the
replaceable rules contained in the Corporations Act.
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The Act also contains governance requirements that the company must follow.

The compliance and governance obligations for private compes are different (and more onerous) than
those which apply to nofor-profit corporate structures.

RELATED RESOURCES

The Notfor-profit Law Information Hub has lots of information on positions within a rfar-profit
organisation and the legal dutis that apply to officeholders, on the governancepage.
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Part 6: If things change '

Oor go wrong

After your organisatiornas been running
for a while, issues may come up which
have a legal component.



If things change or go wrong

This section covers

z when things go wrong

z when your structure is no longer working
z deciding to work with other organisations
z ending yourorganisation/s

Things dondét always go to plan when you are
arise between employees, someone might take your enterprise to court, or you may
encounter financial difficulties sooner than you expected.

Some issues that may come up include:
breakdowns in agreements

loss of key staff or committee members
governance issues

property issues

being taken to court

losing funding

investor relations, and
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public perception issues.

There are also timesvhereyour organisation will go through change

0 at times of growth, retraction and even in response whanges in

the law. When things change, you should stay on top of what is

happening in your organisation, and be mindful of the options For more information on what to
ilable t h h ina th t f isati do when things go wrongvisit

avai g e 9 you, such as ¢ .anglng e.na_ure of your organisation,  J = <ok Hub.

working with another organisation or winding up.

[j] FURTHER READING

When your streture no longer works

As your organisation changes and evolves, the legal structure you choose at the start may no longer be
appropriate. It may be that your organisation is incorporated in Victoria and you want to start operating
nationally, or your orgaisation may decide to apply for DGR endorsement, and need to change its

rules or constitution to make sure it reflect its current activities. Your group might increase

significantly in size, or you may become registered as a charity. There are many dfffere

circumstances which will require an organisation to change its governing documents or its entire legal

structure.
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