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Part A
Introduction

This part covers:

z the origins oflegal duties
z the role of a committee member, and
z what not-for-profit organisations are covered

Thisguideis about the legal duties that apply to people involved in governing Hot-
profit (NFP) organisationén Australiad that is, people who sit on aommittee or board,
or are office holders(someone with control and influence over the governance of an
organisation, even if they do no hold an official position).

As acommittee member of a NFP organisation, the vast majority of your functions are likely to benon
legal. Your main role is to helthe organisation pursue its purpose, to make key decisions about

planning, resources and strategic direction of the organisation and, in larger organisations, to recruit

and support achief executiveto manage the organisation. You may also take on asc i a | 6of fi
the committee, like that ofpresident, secretaryor treasurer. Your tasks in these roles may include

things like chairing meetings, keeping records up to date and maintaining the finances of the
organisation.

However, in performing youmain tasks as acommittee member, there are some legal duties that you
need to keep in mind. These legal duties are not onerodsin many ways they are just simple ethical

principles you may think of as 6commoyousseensed oOfr

performing tasks on acommittee, you will be complying with the legal duties without even thinking
about them. However, it is a good idea to know what the duties are so that, in the rare event of any
difficult situations, you can be sure to adegally.

So, the focus of thigguide is not on your main tasks as @ommittee member, but rather on the legal
duties that underlie the way you perform your role.

MAKE SURE YOU KEEP THE LEGAL DUTIES IN PERSPECTIVE! %

Sometimes reading about legal issuesan be overwhelming! It is important not to let worries
about legal issues prevent you from being an active, involvedmmittee member or from enjoying
your role!

While reading thisguide, remember the vast majority of NFP organisations carry out thaativities without
any issues, and legal actions againgtommittee members are extremely rare.

You might like to think of thigguide like a microscope, focusing on one small aspect of your role on the
committee, and blowing it up so we can look at it in ne detail.

The aim of theguideis to explain the legal duties so you can perform tasks as an informedmmittee
member. We have tried to simplify the main duties and make them easy to remember by explaining
them under four main headings. We have also provided tips, examples and case studies to help you
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understand how the duties might arise in your organisation and help you comply with the duties. !



Sometimes, no matter how careful you have been, things go wrong. A®mmittee memberyou will
need to know what to do. Thguide includes a section about the consequences of the breach of a
duty, the penalties that midpt apply if a breach is found, and the protection®(g.insurance) that
committee members can get to shield themselves as much as possible from the consequences of a
breach.

What NFP orgamsiations does thisguide cover?

Thisguideis for all people who & involved in governing a NFP community organisation, that is:

T community groups that have not incorporated (6uni
9 incorporated associations

i co-operatives

1 companies(generally companiedimited by guaranteg, and

9 Indigenouscorporatiors.

IMPORTANT NOTE FOR REGISTERED CHARITIES

Charities registered with theAustralian Charities and Netor-profits Commission ACNG must
comply witha set of governance standardsincludingduties similar to those discussed in thiguide.

You can check if your organisation is registeredcharity here.

If your organisation is a charity, after reading the general information in thgsiide, read PartE to understand
the duties and obligations that apply to your organisation and itemmittee members.

In general, if your organisation and itsommittee members ae meeting the duties set out in thigjuide, they
will satisfy the duties set out in the governance standards. A copy of the standards can be fobatk.

NOTE: UNINCORPORATED GROUPS

Thisguide outlines legal duties that apply taaommittee members of incorporated groups, such as
CLGs, incorporated associations and cooperatives.

Legal duties do not always apply to groups of individuals who are simply acting together (for example, a
committee that is not part of an incorporated group).

There are no specific statutory duties imposed aommittee members (or other members) of graps without

a formal legal structure unless they are registered as charities (see Part E of tisde). Other duties (like
common law duties) that are imposed on members of unincorporated groups will depend on the
circumstances and the nature of the relapnship between the individuals and the group. In some cases,
duties |like 6directords duties6 may apply. The n
have, the more likely it is that duties will apply.

In general very similar legal duties apply to these main NFP legal structures. Where differences occur,
we have noted them throughout theguide.

The legal duties discussed in thiguide apply to allcommittee or board members of the organisations
listed above. Thdegal duties also apply in some cases to people involved in an organisation, even if
they do not hold an official position on theommittee or board. This happens where they are involved
in key decisions and have control or influence over the affairs thie association (this could be a
member of the organisation, or a very senior employee), and the law considers that a person with this
level of influence should comply with the same duties as@mmittee member.
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Some duties also continue to apply toommittee members after they cease their role, in particular
duties relating to the use of information received due to holding a role in an organisation

How is theguide structured?

Theguide sets out:

1 where the legal duties come from, who has to complytlvithem and why (Part B)
details of the four main legal duties altommittee members must comply with (Part C)
potential consequences of not complying with your legal duties (PBit

the possible protections €.g.insurance) that are available focommittee members (PartD)

= =2 =4 =1

i mportant information about the ACNCOsS governance
(PartE), and

9 a brief outline ofsome of the other legal duties thatommittee members may need to comply with
(PartF).

At the end of thisguide, there is a glossary of common terms used in tiguide.

Why doesthegui d e u s e comimigteedtr B d mbodrd® O

There are many names used to describe the égoverni
most ¢ ommoommikeedfteaus@ d f or i ncorpor atbedr(dtéhused i ati ons
for companies limited by guarantee, indigenous corporations and cooperatives).

The name of your governing body makes no difference legally. The legal duties explained irgthde

will apply tothe people on the governing body of your organisation no matter what it is called. Similarly
different names are used to describe the governing documents of an organisation. We have chosen to
us e t hemmiteedimoughout thisguide, just for simplcity. When reading thiguide, you

should substitute the relevant name used in your NEFP

In this guide we use | Theequivalent name used by your organisation might be

Committee Committeeof management board, council, governing body

Committeemember Board member,director, councillor, trustee, office holders o0r esponsi bl
charity)

Rule Constitution, Rule Book, Trust Deed
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Part B
Background information about legal duties

This part coverghe four main legal duties

z duty to act ingood faith

z duty to act with reasonable cargskill and diligence
z duty not to improperly use information or positigrand
z duty to disclose and manage conflicts of interests

What is a legal duty?

A legal duty is an action that you are required by law tdk&a

Do people involved in netor-profit organisations have legal duties?

Yesl!There is a mistaken view that people who volunteer their time in Hor-profit community
organi sations do not have to comply wjd.h Tamiys liegal
wrong.

The legal duties outlined in thiguide apply to all people who sit in a governance position in all Hoir-

profit organisations. It does not matter how small or informal your organisation is, how many members

it has, or how many daysr years of experience you have as@mmittee member. The legal duties

apply to allcommitteeme mber s regardless of your organisationo:

As explained in the introduction to thiguide, t he good news is that most NF|
come across any legal problems and the legal duties are easy to meet. Nonetheless, it is important to
remember that the duties are 6l egal d requirements.
you do not you could be legallsesponsibleand penalties can apply.

Why docommittee members have particular legal duties?

The law says that the relationship betweeneo mmi t t ee member and the organi s
(the Il egal term is a o6fiduciary rel aofleggdnshi p6). Th
relationships in the community:

RECOGNISED ‘FIDUCIARY * RELATIONSHIPS %

9 the relationship between a doctor and their patient

1 the relationship between a lawyer and their client

i the relationship between an executor of a will and éhbeneficiariesunder that will, and

i the relationship between acommitteeme mber and an organi sationds m

I n these kinds of relationships, the |l aw says that
best interests of those who have trugd them.
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As acommittee member you have been elected (or invited onto treommittee) by t he or gani s a
members and are trusted to make decisions on behalf of the organisation. Effectively, the members

are entrusting the steering of the organisation to you for the period you are on t@mmmittee. In

return, by becoming a&ommittee member you agree to act in the best interests of the organisation

and are accountable for the decisions you make. Over time, the law has formed these notions into

6l egal. dutiesd

Where can | find these duties written down?

These legal duties come from two ma sources of law:

T the common | aw (sometimes refmadee,radivd) as 6gener ¢

Tlegislation (sometimes reMmaedageldaw®d @ars OAdtag du)t.e d,

The common law is an older source of law, and many of the legal dutiearid in common law have

now been written into legislation. However both can still apply. If your organisation is incorporated, the
common law still applies to your group but you will also be subject to the legislative duties in the Act
under which yourorganisation incorporated. If you are an unincorporated group, the common law
applies to you.

However, rather than split the duties into their common law or legislative sources, in thisde we will
tell you about the general content of the four main ¢gl duties and how to comply with them.

Are there many legal duties thatommittee members have to comply with?
The four main legal duties are:
9 the duty to act in good faith in the best interests of the organisation and for a proper purpose

9 the duty to act with reasonable careskill and diligence (including the duty to prevent insolvent
trading)

9 the duty not to improperly use information or positigrand

9 the duty to disclose and manage conflicts of interest.
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Each of these duties is explained in more detail in Part C of tigiside. Although we look at them

separately, in reality the duties often overlap. A number of different duties might apply in the one

situation. For example, failing to act for a proper puope can also be a breach of the duty not to

mi suse onebds position. You might | ike to think of

Duty to prevent insolvent trading
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Who has to comply with the legal duties?
Any person who is on t he O&mustecomphwitmtigeseldatidsy 8 of an or

If you have been elected to (or invited on to) a position on themmittee of an organisation, you are
clearly part of the governing body of the organisation and you must comply with these duties. This
includes all officeholders (such as Chairperson, President, Treasurer, Secretary etc.), as well as
ordinarycommittee members.

The | aw also recognises a number of other people w
bodyd of the organi sat i on ,committeemenibéreo Thegshincluteey ar e no

1 people who are in a position of control or influence witham organisation
1 people who participate in making key decisions which affect the operations of the organisation

1 people whose instructions or wishes the otherommittee members are accustomed to act on
(excluding people who are asked to provide professidredvice), or

T peopl e who have the capacity to affect significar

EXAMPLE - AN ORGANISATION'S FOUNDER WHO REMAINS HEAVILY
INVOLVED IN THE COMMITTEE

These people are someti mes Kknowomniteemegmbers.or aryd, O0s
In 2001, you founded a noffor-profit organisation that provides support to kids with a particular
illness. You were a member of theommittee of the organisation for 10 years before you retired
last year. However, although no longer officiallycammittee member, you still regularly attendommittee
meetings, the othercommittee members regularly seek your opinion and no major decisions are made
without your involvement. In this case you may bthe considered a member of the governing body of the
organisation, because you are a person on whose instructions and wishes the otb@mmittee members are
used to acting. You will need to comply with the legal duties explained in thigde.

Also, insome cases the senior officers of your organisation, likensanager, coordinator, chief
executiveofficer (CEO) oexecutive directoc an be consi dered part of the 06:¢

While throughout thisguide we refer to duties applying t@aommittee members, remember the law
says that anyone who effectively 6directs or contr
duties. If you are unclear about whether these legal duties apply to your role, seek legal advice.

Other sources of duties and pesonal liability forcommittee members

Although being involved with a nefor-profit group that is

incorporated offers many general protections to individuals Ig EXAMPLE!
invol ved, there are some | aws 1 breachesbyanorganisaon i n add
duties) that can apply tacommittee members or managers of WHSlaw

personally In these casescommittee members can be personally 1 failure to make
. . . . . superannuation
responsible (as well as the organisation) where an organisation P

) contributions, and
does not meet legal requirements. 1 breaches by an organisation

of certain environmental

It is important to remember that action being taken against |
aws.

committee members is unusual, and is usudy reserved for only the
most serious breaches. Howevecommittee members and managers should be aware of laws that
can apply to them, and ensure plans to minimise risks of a breach of these laws are in place.
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Part C
The 4 key duties in detail

This pat covers:

z duty to act in good faith and for a proper purpose detail
z duty to act with reasonable careskill and diligence

z duty not to misuse information or position in detailand

z duty to disclose and manage conflicts of interest in detail

Duty 1: The duty to act in good faith and for a
proper purpose

The legal duty in short
This legal duty is a twepart duty which includes:
T the duty to act ©6in good faithd in the best inter

9 the duty to act for a proper purpose and within the powers given to themmittee.

The legal duty in more detail

DUTY TO ACT IN GOOD FAITH IN THE BEST INTERESTS OF THE ORGANISATION
The phrase 6in good faithdé is a slightly old fashi
must act honestly, fairly and loyally when making decisions for your organisation.

As acommittee member, it is important that your decisions are madedsed on what is best for your
organisation. To do this, you should have regard to the purpose of the organisation and its
membership as a whole, as well as its finances and operations. You should not be making decisions
based on your own personal interest preferences or alliances or those of other people or
organisations you are involved in.

In some cases, you may be in a situation where you have been elected tmenmitteeby a 6 groupd ¢

6sectord or O6regiond, wh o interést.The deytpaetinthelyestu t o r epr
interests of an organisation overrides any duties you may have to other organisation or groups of
people.
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COMMON SITUATIONS WHERE YOU MIGHT BE ON A COMMITTEE AS A
'REPRESENTATIVE'.

1 You have been nominated by yowmployer to sit on thecommitteeof your sector 6s |
While you may tell the peak bodgommittee about the concerns of your employer and the stdector
your work in, your ultimate duty on the peak bodypmmittee is to make decisions that are in théest
interests of the peak body and all peak body members.

1 You have just been elected to theommittee of a state-wide organisation. People in your region keep
saying it is great because you stellelel. Whleya maydell t o
the other state committee members about the concerns of people in your region, your ultimate duty is to
make decisions that are in the best interests of thetate-wide organisation, rather than your region.

1 A NFP is funded by your employeks a result the NFP has given the funder a position on themmittee,
which you have been asked to fill. In this case, your duty is to make decisions in the best interests of the
NFP organisatiord not what might suit your employer

As acommittee member it is important that you do not allow another person or organisation (including
any people or organisations that elected you to trmmmittee) to dictate how to vote alCommittee

meetings.
DUTY TO ACT FOR A PROPER PURPOSE @ EXAMPLE
As acommittee member you must make decisions which help the _

. . . . . R If you are on thecommittee of a
organisation to achieve its purpose or objectivé hat i s, 6 wh notfor-profit organisation that
organisation is set up to dobd has set up for the purpose of

. helping rescue injured wildlife, a
To be able to ensure your organi s e ]

purposed make suwittethenimuandpurposefoByour | to start a local childcare facility is
organisation, so you can make decisions whigjuide your organisation unlikely to be within your
towards achieving these aims. Orgamnl sat 10Mes

T Get a copy of Rauesomgdnmabdti endstatement unéefrf a

or 060Objectivesd of your organi sati omrommitee i s

meetings to check that decisions are in |ine w
committeed powers.
1 When making decisions, ask yoursef6 Am | deci ding this issue basce

the current and future operation of this organisatio® or am | deciding this based on my own personal
interests orintheinterst of a sel ect group of members or ¢

T I'f you wer e danpteeby aapardcdld@ organisation or group of members, remember that
once on acommittee your duty is to act in the best interests of that organisation, and not those that
appointed you. This does not prevent you from advising tbemmittee about the views of those you
represent.

T Apply the ©6how @ifdorheorietvasto@mbhky slea ttehrids tdeescti si on | a
was the decision of a reasonable, honest person who, with the knowledge they had at the time, was
trying to act in the best interests of the org
the decision was irrational, partial, and dishonest or made for some ulterior motive?

1 There is a close link between the duty to act in the best interests of the organisation, and the duty to
disclose and manage conflicts of interests. Consider whethgome conflict of interest is involved in
making a decision and whether action needs to be taken to disclose and manage an actual or perceived
conflict of interestsd see further Duty 4 below.
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Casestudies on duty of good faith and proper purpose

Thecommittee member versus the loud, young members

You are a longserving member of thecommittee of a local, volunteer conservation group which
aims to engage local residents in the preservation of a local habitat. Recently a group of local sche
girls becamenme mber s and have started to regul arly
planting activities. While many in the group have welcomed the girls, you and a few other membet
find them loud and annoying. You know if you could convince tb@mmittee to moveits activities to
weekdays between 9am and 3pnd perhaps justifying it on the basis that it would be safer to plant
trees atthistimedt hen you woul dndt have to put up wi

The legal duty:

As acommittee member, your duty igo act in the best interests of your organisation (to engage
local people in preservation activities), not for your own personal preferences, or in a way that
disadvantage one section of the membership. Though it is necessary to consider how your
organisai onds activities impact on the safety o
move all activities to weekdays, for a O6sha

faith for a proper purpose.

The per son 0 commpittee by anethedbgroupp a

You are employed by a large government agency and have been asked by your employer to be th
representative on thecommittee of a small, incorporated, faitHbased organisation. The government
agency you work for provides funding to ¢faith-based organisation to assist its work with local
refugees. For this reason, the organisation has agreed to have a representative from the agency ¢
its committee. At onecommittee meeting,the committee start discussing a possible move to a new
location. You know that this would not be the preference of your employer. You are confudeth

the one hand, the move seems to be in the best interests of the NFP organisatibhut on the other
hand, you were appointed by represanting theirpnter@stse r ,

The legal duty:

While you may have come to be on thmmmittee because of your employer, once you accept the
position on acommittee your legal duty is to act in the best interests of the organisation you goverr
onotanyd her organisation. To act or vote on 6tk
considered to be a breach of the duty to act in the best interests of the faitlased organisation you
are governing- as well as acting for an improper purpose(g. carrying out the policies or directions
of another organisation).
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A decision to close a client service

You are on thecommittee of an organisation which offers a number of services to people with a
disability, including respite care. Your child has a diséity and has received respite care services
from the organisation for a number of years. Unfortunately the organisation has received major
funding cuts and has to close one of its services. After looking extensively at the financial and
operational evidence, overwhelmingly it seems that closing the respite care service is the most
feasible option. You are obviously personally extremely disappointed with this news.

The legal duty:

As acommittee member you may be called on to make difficult decisions drsometimes these
decisions may negatively affect your personal situatioa.§.as a client). While you may ask
guestions, and seek further information about alternative options, ultimately your legal duty is to
make a decision in the bestinterests ofthe r gani sat dmmtdsi f uy awure or
personal interests.

LEGISLATIVE REFERENCES

If you would like to know the specific sections in legislation that set out the duty to act in good
faith and for a proper purpose, see the table in Pai
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Duty 2: The duty to act with reasonable care, skill
and diligence

The legal duty in short

This duty requires you to:

9 take your role as acommittee member seriously

1 make use of any skills and experience you have for the benefit of the organisation

9 give sufficient time, thought and energy to any tasks you have undertaken and to decisions you are
required to make, and

91 monitor the affairs, activities, strategic direction and financial position of the organisation.
In relation to the financial affairs @ your organisation, this duty requires you to:
T understand your organisationds current financi al

9 prevent your organisation from continuing to incur debts if you know or suspect that your
organisation cannot meet its currentdebtst hen t hey f al | due (commonly ki
preventi nsol vent tradingo).

The legal duty in more detail

USE OF YOUR SKILLS AND KNOWLEDGE

Unl ess your organisationds Rules say otherwise, yo
qualificationsto be acommittee member. However, you do need to use whatever skills and

experience you have for the benefit of the organisation and put reasonalefort into tasks you take

on.

EXAMPLES

i If you are a nurse on theommittee of a community health service, you do not need to use you
skills to provide medical servicesd individual clientsd but youdo need to use your knowledge to
help the committee make good decisions about health service provision.

i If you are a builder orthe committee of a NFP emergency housing provider, you do not need to be out
fixing all of the housesd but you should advise theeommittee on any basic issues on maintaining safe
building standards

If yourcommittee doesnot have the required skil on a particubar matter, this duty means yoweed to

E

seek help from someone who does

EXAMPLES

1 Your committee may need to ask an accountant or your auditor to help tremmittee
understand a complex financial matter.

1 Your committee may need to consult an arborist to advise theommittee on whether the trees in the
front yard of your childcare centre are likely to fall
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Reasonable care skill and diligence

As acommittee member, you must take your responsibilities seriously and pilie required effort into

the tasks you take oncommittee members who are acting diligently will be well prepared for

meetings, and wil/ make sure they are properly inf
activities (for example, reading any \witen papers, following up tasks you have agreed to do from

previous meeting).

You must understand the issues theommittee is making decisions on you cannot just rely on the

opinions of othersontheco mmi t t ee and b e c o mecommitikamermtders havesat a mp 6 .
duty to make inquiries and satisfy themselves that the organisation is being well run, and is operating

in a safe and efficient manner.

Reasonable decision® not perfect decisions

The duty of reasonable care does not mean that all the dsions yourcommittee makes have to be
perfect. Sometimes, even though aommittee has thoroughly researched, discussed and come to a
decision on a matter €.g.approved a tender for a contract to run a project), the outcome does not
turn out as thecommittee had hoped €.g.the organisation makes a loss on the project).

The law recognises that oftemommittees have to make difficult operational decisions, and that no

one has the ability to accurately predict the future. Just because a decision turns oot to have been
beneficial for the organisation, this does not mean that this duty has been breached. A decision about
a matter will be considered to be made with reasonable care if ttemmittee can show that:

9 the decision was made in good faith and for proper purpose

9 they did not have a material interest in the subject matter of the decision (see Duty 4)
9 they informed themselves about the subject matter to an appropriate extent, and

1 they rationally believe that the judgment was in the best interests tife organisation.

This is historically knowalthoaghinthéNFP éebtar sontexeitsngghtj ud g me
be more aptforco mmi tt ee members to remember it as the 6ope
remember that taking calculated risks thamight not work out is OK3 but making reckless, il

informed decisions without thinking at all about the consequences could be seen as a breach of this

duty.

Taking care of the or gangreveatinginsatvéns f i nanci
trading)

A key apect of the duty of reasonable care and diligence is your legal responsibility to understand the
finances of the organisationCommitteeme mber s ar e accountable for an or
They must exercise overall control over its financial affairs.

You need to understand the organisationf6s current
decisions about whether the organisation can responsibly enter into new transactions, contracts or

other debts. I't OB LU ndon Binkaldod theedollars, that is then k6
Treasurneé&rdg jisb not just t HallcOmmiteesnembershawvebdutytohas t hi
properly inform themselves about the organisationé

While this duty applies to alkommittee members, the actions required to comply with the duty will be
affected by your organi s at icommiteeoffaisnmath NFe ivhich raises z e . |
money only through membership fees, has a balance of $500 in the bank and spends very little I
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money from month to month, then a briefr e a s urepertrsétting out the monthly totals for the
organisation will probably be suffieint. Alternatively if you are on theommittee of a large, wel
funded NFP, which owns two properties, manages three others on trust, has 30 employees and an
annual turnover of over $1 million, your responsibility to understand the finances is going to be
correspondingly larger.

The most important aspect of the duty to use reasonable care about the finances of the organisation

is the requirement topreventi ns ol vent trading. While the term 0tr:
not fit well into the NFP emironment, this key aspect of the duty still applies to NFP organisations.

Please read the box below carefully so you understand this aspect of the duty.

IMPORTANT! THE DUTY TO PREVENT INSOLVENT TRADING'

As acommittee member, your key duty regardinghe finances of your organisation is to make sure
it is solventd that is, able to pay its debts when they are due. You must not allow your organisation
continue to incur further debts, if you know or reasonably suspect that the organisation cannot gay i
current debts when they are duer will be unable to if it takes on the further debt

As many in the NFP sector are aware, the funding environment for NFPs can often be unstable and

unreliable. Many NFPs operate on very tight budgets and sometimeslsaié c| ose t o t he | i

finances. For example, income from membership fees may fluctuate from year to year, donations may be

affected by an economic downturn, or a government funding stream that your organisation relies heavily on

may bea t . These circumstances make it very diffic

Occasionally NFP organisations get into financial trouble. As@nmittee member, it can be very difficult to

distinguish between a temporary lack of cdsflow and an endemic, dire financial situation. For some

assistance, we have a separate factsheet absmat s

further resources below.

I f your organisation has armylega flutyistoe 6i ndi cat or s

i take action immediately: do not do nothing and hope for the best

9 inform yourself of the financial situation: investigate and fully understand the financial difficulties of your
organisation

91 seek professional advice: ask an accountant, ns ol vency expert or audito
finances (again, do this as early as possible as a professional may be able to advise of immediate actior
you can legally take)

i do not approve any further debts: this includes not entering mtransactions, contracts or arrangements
requiring payment €.g.contracts for building, hiring staff)yand

i agree as acommittee on a plan of action and implement it (based on professional advice). This may
include making hard but necessary decisions, f@xample to close services, sell assets or look to
amalgamate with another organisation. It may also include an agreement about at what point the
committee might need to seek advice on other options.
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1 Attend committee meetings- and read the papers and financiastatements before the meeting. If you
regularly find you cannot do this, consider whether you should continue to serve on ¢benmittee, as
you risk falling in breach of this duty.

T I'f you donét wunderstand somet hi ng ocstionswadrseek f ur t
clarification about matters, discussions or ptr
the committee if you disagree with their views or decision.

9 Follow up on things you said you would do between meetingadoptacultue of havi ng 0c¢
your minutes and reviewing the status of actions at the following meeting.

T When making a decision or taking acti on, ask vy
thoroughness that a reasonable person in my positonwd d gi ve to this kind
you need more informatiods ay t hi s and make sure you get it.
but you do need thoughtful ones.

1 Know what events and activities are being undertaken by the orgaai®n and ensure that proper care
has been taken to protect the organisation and all participante.@. making sure health and safety
matters have been addressed, checking that insurance is up to date).

1 Make sure you are receiving clear information abouté finances of your organisation. If they are
presented in an incoherent format, ask that they be presented in a basic overview or dashboard format.
If you need to, get training in basic financial literacy so you can understand the finances. If you do not
receive any financial information at all, consider your position carefully. You could be at risk of breaching
this duty 6 and ignorance is no defence.

i Take special care when committing to large contracts, investing the funds of the organisation or
borrowing funds for the organisation to use. Avoid undertaking activities that might place the
organisation's funds or assets at undue risk.

i Follow up immediately on any problems identified in the financistatements or audits. Make sure the
committee takes action if there is a concern about whether debts can be paid on time.
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Case studies on duty of reasonable carskill and diligence

Case study: the proud but busgommittee member

You were delighted when a local NFP organisation supporting disadvantaged youth asked you to
their committee. ltds a NFP with a strong reputatior
be associated with it. You eagerly attended your first femonthly committee meetings. However,
since then things have become busy in your work and personal life and you are finding it hard to
attend regular meetings. You always seem to have things on the nights of deenmittee meetings!
You turn up when you cal usually once every 4 months d but even then, you have rarely had

time to look at thecommitteemi nut es and paperwork. You cons¢s
just a volunteer®6 and occasionally 6They ar
experience on thecommitteea ny way 6 . Al s o prgsidantisfa sn&ait womdmnad thet h e

decisions thecommittee are making in your absence are probably fine.

The legal duty:

If you accept a position as @ommittee member (even if reluctantly!) you have a legal duty to
exercise reasonable care and skill in 6guid
occasionalcommittee meeting is OK, but failure to attend regular meetings, without approved leav
of absence, and failureond® aqdmyitdeaoulebe indicators of 0
breach of this duty. Should anything go wrong in the organisatiand. it gets into financial trouble
and starts to trade while insolvent, or someonetarts to defraud the finances) you could be legally
responsible. It will not be a defence to sa
6l ' m just a volunteerd. | f committee ;easonabte dimel youn g e
should carefully consider whether to remain on theommittee. Perhaps you can contribute to the
organisation in some other capacity?

Case study: the worrie@ommittee member and an inaccurate media release

You are on thecommittee of a small advocacy NFBrganisation. At acommittee meeting, the
Executive Director hands around a number of papers, including a media release for approval. You
are not quite sure if the media release is accurate and, although not an expert on defamation, you
are concerned thatsome of thestatements are not backed by fact or possibly are an exaggeration.
However, there is a lot of business to get through and you decide not to make an issue of it.

The legal duty:

As acommittee member you have a duty to make proper inquirieshen you are unsure about

somet hi ng. Dondt rely on others especially
statement could contain inaccurate and defamatory material and could leave your organisation
open to complaints or legal action. Youwduty is to ask the probing questions, anduide and protect

the organisation and its reputation.
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Remember that, occasionally, NFP organisations get into financial trouble. It is not a breach of the

duty of reasonable care and skill if your organisatios in financial trouble, or even if it has to close its
doors. However, it may be a breach if you know or suspect your organisation is in serious financial
trouble and you dondt do anything about it.

Case study: thecommittee member and the urgent repas

You are acommittee member for a fairly large NFP organisation, a supported accommodation
service which employs 10 staff. You had a pretty clear understanding of the financial position of yc
organisation in July last year, when theommittee approvedthe yearly financialstatements. At that
time, the Treasurer gave a detailed briefing to theommittee about the finances and you
under stood that, although the organisation
of the financial year, he organisation managed a small surplus of $40,000.

Eight months later, you attend @ommittee meeting and themanagerof the service tells you and
the othercommittee members that the organisation needs to enter into a contract to get substantia
repairs done to two of their properties at a cost of $50,000. Thmanagertells you that the repairs
are extremely urgent and asks theommittee to approve the signing of the repair contracts there
and then, so the works can begin immediatelg g.tomorrow). Ya feel that if you asked any
guestions you would be seen to be holding up the process, and would frustrate thanager, who
looks stressed.

The legal duty:

The legal duty to act with reasonable care and diligence includes a duty to monitor the financial
situation d and in particular a duty to not incur new debts if you know or suspect your organisation
candt meet them. T h e o n lagh this duyy is yo@nsureyaunhave & clear
understanding of the organisationds current
financial knowledge of five months ago. Thmanagermay well be focussed on the day to day
running of the organisation, and that is why it is your duty to look at the bigger picture. Ask for the
financial information. You need to confirm that the organisation can afford these renovations. Get
professional advice if needed. Be satisfied that the organisation caneet all its debtsd this is a

duty of allcommittee members, not just thetreasurer.

This situation might also require you to exercise your duty to use reasonable care and skill to inqu
about current health and safety issues arising out of the need fargent maintenance works. Are
the clients safe in the houses? Do we need toaccommodate them while we work out the finances
and arrange for the repairs? What are the risks currently posed by the repair work? What can be
done to eliminate these risks whé we work out a feasible plan to get the repair work done?
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Duty 3: The duty not to misuse information or
position

The legal duty in short

As a current or formecommittee member, you must notnake improper use of:
9 your position as acommittee member, or

9 information you obtain through your position as eemmittee member

To either:

9 gain an advantage for yourself or any other person or organisation, or

9 cause detriment to the NFP organisation you are on titemmittee of.

The legal dutyin more detail

This duty encapsulates the idea that aommittee member must be loyal to the organisation they
serve. This duty of loyalty is ongoirdyit applies to you when you serve on theommittee, and
continues to apply after you cease to be eommittee member {.e. it applies to formercommittee
members). It is also closely linked to the duty to avoid conflicts of interest (see Duty 4 below).

DUTY NOT TO MISUSE YOUR POSITION

As acommittee member you must refrain from improperly using your positiam a committee. While
your organisation may have codes of conduct or policies that also prohibit this kind of behaviour, it is
important to remember that this is also a legal duty.

Where you or someone close to you benefits from misuse of your positions thill often also

constitute a conflict of interest (see Duty 4). Ho
benefit, if improper use of your position causes detriment to the organisation, you will have breached

this duty.

ACTIONS WHICH MIGHT BREACH THE DUTY NOT TO MISUSE POSITION

T Accept ibnagc késkdi ,c kf or exampl e accepting free Ig €
for work for your organisation.

f Using your position to O6pull stri ngs @& movedupthee
waiting list for an accommodation service, or to get your daughter into the senior team.

i Using your position to intimidate members, volunteers, employees or other stakeholders in the
organisation.

1 Making unauthorised public comments or ragsenting that you speak on behalf of theommittee, when
you have not been authorised to do so
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DUTY NOT TO MISUSE INFORMATION

As acommittee member, you must also refrain from improperly using any information obtained
because of your positiond.g.information obtained atcommittee meetings, information divulged to
the individual in their capacity acommittee member) to gain a personal advantage or an advantage
for another, or to cause any detriment to the organisation.

While the notfor-profit sector often works in a very collaborative way, and people who work within it
are very friendly, dondt mistake this culture to m

An essential aspect of this duty is thatommittee members not reveal (outside the organisation)
information which is discussed at theommittee in confidenced such as client details, commercially
sensitive plans or bids, employee or salary issues etc. While mosinmittee decisions can and
should be conveyedo members of the organisation, there are some discussions that need to remain
confidential.

People who are appointed to @ommittee by a special interest group or by another organisation must

be very aware of this duty. You should not reveal informatitmat comes to you in your capacity as a

committee member of the relevant organisation. You cannot ignore your primary obligation to the

organi sation you have been appointed to, even if vy
benefit from thatinformat i on. You should report back to your ©6a
authorisation of thecommittee.

ACTIONS WHICH MIGHT BREACH THE DUTY NOT TO MISUSE
INFORMATION

i Providing details of youc 0 mmi tdts@issidrns about an upcoming tender for a gevnment
project to another organisation you are involved in (they might use this information to compete for the
same tender).

1 Telling someone that the organisation you are part of is financially struggling, without the authorisation o
the committee to do so, might cause detriment to the organisation and constitute a breach of this duty.
9 Disclosing to people outside the organisation confidential information that you have because you are a

committee member, such as membership lists, client lists, employeeformation, minutes of meetings
and financial information.
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91 Induct newcommittee membersd explain how youcommittee works and the expectations your
organisation has about use of information and position. Also, make them aware of their legal duties as
committee members (perhaps give them a copy of thiguide!)

1 Depending on the work of your organisation, consider whethell committee members in your
organisation should sign a Code of Conduct and Confidentiality Agreement, to reinforce this duty. These
documents could provide further details about what the organisation considers to be the improper use of
position and infomation. It could also set out the disciplinary or other actions that might be taken
againstcommittee members for certain kinds of behaviour (as well as the possible penalties that could
apply for breach of the legal duty).

1 Make sure you take care with Acommittee papers and minutes and any paperwork that contains
personal information of people involved in the organisation.

i1 Avoid gossip aboutommittee happenings and maintain the confidentiality ofommittee discussions
around sensitive matters (like cént information or project tender amounts).

1 Do not use any information obtained by reason of your position on tbemmittee in any way other than it
was intended you use it

Casestudies onthe duty not to misuse information or position

Case study: thecommittee member and the new service proposal

Over a series otommittee meetings, yourcommittee has been discussing a plan to expand its
services. The local council has a building that it has advertised for lease. Yoummittee has been
working to put t@ether a proposal for the local council to consider. It is looking to secure the lease
and, with some additional funding from council, open a new welfare service in the building. Your
friend works for a different nofor-profit local welfare service. Sheells you that her notfor-profit is
thinking of expanding and asks you whether you are aware of any suitable premises that are
currently available for lease.

The legal duty:

You have a duty not to misuse information gained from your position asammittee member. If the

l ocal council has publicly advertised the b
and therefore not confidential infor mati on,
However you have a duty tkeep discussions ofcommittee meetings confidential. You should not
tell your friend about youcommitteed s pl ans to | ease the buil di
council, and their proposal for a new service. This is confidential information andalising it might
cause a detriment to your organisatiore(g.y our fr i endds organi sati o
a similar but cheaper proposal). To do so would be a breach of the duty to not make improper use
your position or information.
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Case study: thecommittee member and the annoying golfer

You really dondt | i ke Geoff Brown. He beat
real show off about it. There is also a rumour going around town that Geoff has been having an
affair with a younger woman and is boasting to all about it. This also makes you angry. You happe
to be on thecommittee of the NFP that Geoff works for. At the pub on the weekend you hear him
bragging about himself. You are just sick of it! You tell hidrat first kind of jokingly but later more

aggressiveyt hat i f he doesndt be qui leatrangerochavé pnu | |
sacked. You mention how close you are to the Manager of the NFP and how influential you are or
the committee. When Geoff | ooks scared and suggest

threatening 6just maake pshwme yaud |araemdodt ctame

The legal duty:

You must not use your position as eommittee member for an improper purpose. In this situation,
your actions are potentially in breach of this duty. You have used (or are going to use) youripasit
as acommittee member to intimidate an employee of the organisatiorfor your own personal
reasons. If it can be proved that you have done so for your own benefit, or your actions have caus
detriment to the organisation, you may have breached thisity

Case study: the conversationalommittee member and the dinner party

At a dinner party you tell people sitting around the table that, after 6 years of service on the
committee, you have just retired as the Chairperson of an organisation that ran angnanagement
counselling programs. A number of people are interested in your work on doenmittee and ask
you questions about the service. You get sl
storiesd that vy ou yduwaeon thecomimitbea. tyouigat the fdeleng that thee
people at the dinner party have a stereotyp
programs, and you think of telling them about a high profile TV personality who has recently sougt
senvices from your organisation, in order to educate them about the prevalence of anger
management issues in all areas of society.

The legal duty:

As a current or formecommittee member, you have a duty not to make improper use of informatior
you have gainé in your position. The fact that a person has sought counselling services is
confidential information. If you were to reveal this information it would be a breach of your duty. Tt
fact that you have not made any personal financial gain out of the discloe (e.g.you told the story
at a dinner party not sold it to the media) is not a relevant defence. The revelation would cause
detriment to the organisation and its reputation and this would be enough to show a breach of this
duty. (You might also be lidb under other actions for breach of confidentiality or breach of
applicable privacy legislation). As this duty applies to formssmmittee members, the fact that you
have stood down from theeommittee is no defence to a breach of this duty.
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Case study the committee memberwith a pizza restaurant business

You are on thecommittee of a NFP organisation that is looking to set up a social enterpridea

coffee shop that is going to employ people with a disability. Your organisation is currently looking 1
a venue for the coffee shop. One day the local readtate agent approaches you in the street and
tells you about a welplaced premises which is becoming vacant and might be perfect for the socia
enterprise café. You know the premises well as it is oflgat you always thought would be the
perfect place to open a franchise of the pizza restaurant business you own. You wonder whether y
could not tell thecommittee about the real estate opportunity, and instead put in an offer for the
lease on behalf ofyour business.

The legal duty:

You have a duty not to misuse your position or information gained in your position. This includes tl
duty not to divert an opportunity for your own personal gain. To do so might not only breach this
duty, but also the dutyto act in the best interests of the organisation (Duty 1). As such, you have a
duty to inform your NFP organisation of the reastate opportunity.

Duties Guide (CTH)

© 2016 Justice Connect.This hformation was last updated in December 201&nd does not
constitute legal advice, full disclaimer and copyright notice at www.nfplaw.org.au/disclaimer.



Duty 4: The duty to disclose and manage
conflicts of interest

The legal dity in short
A conflict of interest is not the same as a disagreement betweenmmittee members.

A conflict of interest situation arises when a person, who has a duty to act in the best interests of
anot her, is presented with t Ipasitiooin pome vwayfaritheinpowror pot e
personal benefit (or for the benefit ofomeone else, such aelative or another organisation).

Conflicts of interest situations often arise in NFP community organisations and are not prohibited. The
legal duty relates to the processcommittee members must follow in conflict of interest situations. As a
committee member you must disclose and manage conflicts of interest in a particular way.

The legal duty in more detail

WHAT IS A CONFLICT OF INTEREST?

A wide range otonflict of interest situations can arise in NFP organisations. A common conflict of
interest scenario arises when your organisation is looking to sign a contract with a business to supply
it with certain products or services, and you or your family own$asiness that makes and supplies
those products. In this situation, your differing interests could be depicted as follows:

YOU
Role: as a Committee Role: as a small business
member of NFP owner
Interest: what is best for Interest: what is best for
NFP business

v V

- Goal: to sell products to
Decision: to buyproduct P

clients
Best interests of NFP in Best interests of business
this decision: in this goal:
1 buy quality products Potential 1 to find new clients
91 source from a reliable conflict 1 to sell product to clients
supplier of 9 sell product at a profit b go
1 buy product at best interest back to the business
possible price owners
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As shown in this diagram, the same person can have differing roles and different interests which could
possibly conflict. While it may be possible that your business is a reliable supplier and offers the
lowest price for the product in the region, becausgou stand to benefit personally from a decision, a
conflict of interest situation arises.

The conflicting 6interestd does not have to be a f
committee member, you could influence a decision thavould in any way benefit you, a relative, a
friend or an organisation you own or work for, then you are in a potential conflict of interest situation

EXAMPLES OF CONFLICT OF INTEREST SITUATIONS

1 You are on thecommittee of an organisation which want¢o employ you, or an employee is Ig
seeking election to thecommittee. (Note: If your Rules allow this then it may be OK, but it usually
gives rise to a number of conflict situations which need to be disclosed and managed.)

1 Yourcommitteeis in the processof hiring a new CEO and one of the applicants is a relative of yours.

1 You are on thecommittee of an organisation which is in financial trouble and is considering a merger
with a larger organisation, and you are employed as a senior manager of that largeyanisation.

1 You are on thecommittee of two different NFP organisations, but they are regularly applying for the same
grants, or submitting bids for the same tenders or projects.

1 Yourcommitteeis deciding which organisation they should partner with fwovide their clients with
government funded trainingd and your mother is parowner of an interested local Registered Training
Organisation.

1 Yourcommitteeis making a decision about who to award a prize to, and one of the applicants is your
best friend.

1 You are considering employing your son/daughter as a pdirne bookkeeper.

The legal duty relates to how to deal with the conflict

It is important to note that the existence of a conflict of interest is not usually, in and of itself, a

problem. Conflicts of interest are common. Inevitably there will be times when your duty to the
organisation will ©6c o malinterestsor other dutids yoa havewn fachfor your p
many committee members, it is virtually impossible to avoid having conflicts of interest from time to

time. This is especially so in small communities or specialised sectors where everyone knows each

other and people might have numerous different ©6éhats

The legal duty relates to how the conflict of interest situation disclosedand managed

Disclosing the conflict of interest

The legal duty about conflicts of interest requiresommittee members to disclose to thecommittee
conflicts of interest which arise in relation to their role. When telling tltemmittee about the conflict,

or potential conflict, you must be open and honest about the nature and extent of the interest, and its
relation to the affairs of the organisation.

The importance of full disclosure of direct (or even potential) conflicts of interest cannot be ®tated.

If you are unsure of whether something is a conflict, stay on the safe side and disclose it. This way the
committee has a chance to deal with it in the proper way. Nér-profit organisations rely heavily on

their reputation in the community and outside perceptions that your organisation is operating
professionally and legally are very important.
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In certain situatins, you do not have to disclose a conflict of interest. This is when you have an
interest only because:

9 you are in a group of people for whose benefit the organisation is established, or

9 you have an interest in common with all, or a substantial proportioof, the members of the
organisation (for example, you will benefit if your local community developmenganisation
arrangesa tree planting program along the streets of your town but so will all members of the local
community).

Some laws requirecommittees to keep a standing register of interests. This is a list whecemmittee

members record all their relevant personal interest®(g. employment, businesses their family own,

other committee positions etc.) when they join theommittee. The register of intrests should be

updated regularly. I f you havendét noted an interes
conflict you should disclose it.

Managing the conflict of interest

Once you have disclosed a conflict at the earliest possible opportyniyour next step is to manage the
conflict by not participating in the decisiomaking about that issue.

Although the particular legislative provisions differ on exactly how to manage the conflict, we
recommend the following best practice approach, whichill ensure you comply with all the laws that
govern the various NFP legal structures.

Acommittee member who has a personal interest in a matter that is being considered atammittee
meeting:

9 should not be present in the meeting while the matter is baj discussed
I must not be present for or vote on the matter, and

9 should ensure that the minutes record the fact that a conflict was declared, the time the relevant
committee member left and returned to the meeting, and the fact that they were not involvedthe
decision.

You should also refrain from discussing the decision or trying to influence the outcome of the decision
(for example, outside of or betweenommittee meetings).

For incorporated associationgn some states andterritoriesthere is an extraduty to disclose the
nature and extent of conflicts of interest .to memb

Major or repeated conflicts of interests

There may be a case where a conflict of interest is so big, or occurs so often, that gy have to
seriously consider whether it is possible for you to remain orcammittee. An example may be where
you are on the Board of tw@ommittees that are regularly competing for the same grants or projects.
In such a case it may become too difficutb act in the best interests of both organisations. Also, if it
gets to a stage where you have to step out of the room for many of ¢t@mmittee discussions, then it
is probable that the situation is unworkable and you may need to consider resigning frdma t
committee.

Some groups do not allow aommittee member to also be an employee of the organisation. Check
your Rules and policies on this issue.
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Potential conflicts of interest and the reputation of your NFP

Perception is a big issue with conflict of interestsand for NFPs reputation is extremely important. It
is important for acommittee member to avoid, not only actual and potential conflicts of interest, but
also the perception of a conflict of interestyYou should be aware of how a situation may appear to
someone from outside the organisation.

Even if, as acommittee member, you might never even think of using your position to influence a
particular situation for your own benefit, because not everyone is at yamammittee meetings it might
look to an outsider like you have done so. As many Hot-profits rely heavilyon their reputation, the
need to deal with conflicts of interest in a transparent way is critical. If you are in a conflict of interest
situation, the key thing to remember is to act with absolute transparency, and adopt high standards of
caution, to piotect the interests of the organisation.

See PartE for an explanation of the slightly different conflicts duty set out in the governance
standards for registered charities.

1 Remember that conflicts of interest are common and will inevitably occérit is how you disclose
and manage them that matters.

1 As acommittee member, stay alert to possible conflicts of interest which you might have. Advise your
organisation of any actuaor potential conflicts of interest as soon as you become aware of them. Create
and foster a culture where it is normal practice for a person to disclose and manage a conflict of interest.

1 When making a decision as aommittee member, ask yourself: Aminaking this decision based only on
what will lead to the best outcome for this organisation? If the answer is that you are also considering
whether decision would lead to a favourable outcome for you (or a relative, close friend or another
organisation),then there is a good chance you might have an interest in the matter you may need to
disclose and manage.

i Itis good practice at the beginning of aommittee meeting to check the agenda and declare any private
interests which you may have in any item foigtussion. You should declare it before any discussion of
the item itself, or as soon as you realise the conflict arises.

1 If in doubt about a possible conflict of interest, stay on the safe side and disclos@iit is very important

to keep the trust offellowcommitteeme mber s, the organi sationds mel
Remember even perceived conflict of interests

T Check your organisationé6s Rules and policies t
example, some organisations have rules which prevent an organisation from employdiogimittee
members.

1 Consider whether your organisation needs a policy on how it will deal with any conflicts which arise as a
result of the work which your organisation undtakes. A policy can help remind you of the legal process
that the law requires you to take (see further resources).

i Also think about whether youcommittee would benefit from having a standing register of interests. It
may be required by law. It allowsrgy actual or potential conflicts of interest to be identified more easily.
The register should be regularly updated.

1 Registered charities should be aware that the governance standards apply to conflicts of interest, and
require responsible persons to disolse any situation where they may appear to have a conflict between
their duty to act in the best interests of the charity, and a personal or private interest. See further Fart
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Case studies onthe duty to manage and disclose conflicts of
interest

Case example: theeommittee decision to purchase office supplies

You are on thecommittee of managementof a small, local notfor-profit organisation that regularly
needs office supplies and equipment. Previoustpmmittee members have just bought office
supplies as they have been needed, but in order to become more efficient, tmmmittee is
considering having a preferred supplier. Asithappensour partner Sally o
newsagent and stationery business.

Thelegal duty:

This situation is a potential conflict of interest. If your partner decides to bid to become the
organi sationdés stationery supplier, and you
may) receive a material personal interestdm this transaction €.g.you are likely to personally
benefit from the profit from your partneros

However this situation does not mean that your organisation has to arrange to drive to thero
200km away to source supplies, or that you have to resign from tcemmittee. Remember, it is not
the (actual or potential) conflict of interest that is the problem so much as how it is disclosed and
managed.

If you:

1 tell the committee that your parner Sally owns the newsagent / stationary business (disclosure)
i leave the room when thecommittee discusses the stationary contract (manage)

i leave the room and do not vote on the stationary contract (manage)

9 have the disclosure and the process noted in ghcommitteed s mi nutes, (di scl

then you will have acted appropriately and will not be in breach of this duty

(As noted abovesomeincorporated associations have an extra duty to disclose conflicts of interest
to members at their next general meetig)

There will have been no 6conflict of intere
has been 06avoi deothitteemay bakfor guotestanddnivestigdieeand compare
possible suppliers, and then make a decision witlut your input.

I n the end, if your organisation is satisfi
comparing quality, price, ability to deliver, ethos of supporting local businesses etc.) they could
legally award the contract to Sallyshould anyone in the town assert that Sally got the contract
Obecaused she was your part necommitgecaninfbbomdherh df e
the proper process that was followed to award the contract.
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Case example: the arts scholarshignd the stepson

You are the member on theommittee of an organisation that promotes the arts in your region. The
committee is meeting to discuss the awarding of three scholarships for talented artists to attend a
very prestigious national arts school eor s e . Peter, your partnerd
the scholarship.

Thelegal duty:

Peter is your stegson and therefore you have a conflict of interest as you are in a position where
your actions are likely to cause him a benefit. You should disclose and manage the conflict of
interest. Even if, instead of being a stepon, Peter was a &ry close friend of yours, you should
disclose and manage the conflict. Although the law does n&thate in detail how close the
relationship is to you, consider the perception in the local community of your organisation if you ar
involved in a decision awrding a large prize to your close friend. If in doubt about disclosing an
interest, stay on the safe side and disclose.

Case study: the lawyecommittee member and the tenant legal action

You are a lawyer for a major law firm. You are also on tt@mmmittee of a local emergency housing
NFP. At oneommittee meeting the Executive Director tells theommittee that the NFP is facing
legal action from a former tenant who was evicted. He is seeking a decision on whether to defend
the case or try to settlét. As the paperwork is circulated, you recognise some familiar letterhead
and realise it is your employer law firm that acts on behalf of the former tenant

Thelegal duty:

The conflict of interest does not have to be about a financial interestandisab doesndt
an actual conflict of interest. You might not even have been aware your firm was acting for the
former tenant, but as soon as you find out, you are in a difficult position. Although it is unlikely that
you will find out any details abut the tenants case when you are at work, there is a possibility that
you may do so. In a situation like this, think about the perceived conflict of interest and the effect ¢
this if the tenant found out. In this situation it would be best to disclose éhconflict straight away,
leave the room for both the discussions and the vote and have both recorded in the meeting
minutes.
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FURTHER READING

Further resources on conflict of interest

The Australian Charities and Ndor-profits Commission ACNG has published aManaging conflicts of
interest guide and a Template conflict of interest pticy. While these resources are aimed at charities, they
are useful for allcommittee members. Forfurther examples of conflicts of interest policies, see the website

of our partner theCentre for Philanthropy and Nonprofit studies at QUT
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Part D
Consequences of breach of duties - defences,
penalties & protections

This part covers:

z who might take legal actions against aommittee member for breach of a
duty?

z what defences canbe raised if an action is brought against you?

z what penalties might be imposed if a breach is found?

z if a penalty is imposed, how can yopotentially protect yourself against

having to cover the cost of any fines?

Legal action against NFBommittee members is extremely rare. If you follow the tips we have set out
in Part C of thisguide, it is unlikely yai will act in breach of a legal duty. Good governance processes
are the safest, cheapest and most effective protection against any legal action. They are also the best
way to protect the reputation of your organisation.

Having said that, there are legatonsequences if you are found not to have complied with your legal

duties(.e.t o have Obreachedd the duties). ¢€lghadinemrai n pena
paying compensation to the organisation, or both). There are a limited range of defes available to

committee members who are accused of a breach of duty. Also, there are a number of protective

actions thatcommittee members can take to guard against penaltiem certain circumstancesin the

unlikely event of legal action.

Who can bringa legal action against acommittee member for
breach of duty?

Because it is quite rare for a legal action to be taken againstcammittee member, thisguide will not
go into detail about the technical grounds for a legal action. In summary, a legal actiéoout a breach
of the (legislative or common law) duties could possibly be taken by:

9 aregulator €.g.a state or territory fair trading/consumer affairs regulator Australian Securities
and Investments CommissiotASIQ)

I someone the organisation owes magy to €.g.a creditor, often in a case of insolvent trading)

I someone appointed to look into the finances of an organisation that is in severe financial trouble or
having to close downd.g.an administrator or liquidator)

9 the newcommittee of an organisdion (e.g.against a formercommittee member), or
1 members of an organisationd.g.as a group, not individually).

Even where there is no legal action, the legal duties discussed in tgiside represent best practice in
governance. Remember that if you aelt all times in accordance with the legal duties, you are

protecting the reputation and longevity of your organisation. \
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This is because an organisation that has an honest, conscientious and compliantmmittee will be
more likely to be financially stableattract new members and enjoy the support of the community. In
contrast, an organisation that has an unorganised, setiterested, recklesscommittee is more likely to
end up with internal disputes, financial difficulties and lose standing in the commayni While legal
actions may be rare they are possible. And compliancenist difficult 8 so why risk it? No one wants
to end up having to defend themselves in court!

If your organisation is a company and is registered as a charity, the analysis can kghdlly different.

Possible defences against an allegation of a breach of duty

If you are facing an accusation (or possible legal action), that you have breached a legal duty there are
a number of defences you may be able to use to defend yours@é setout below). Note that this is a

very general discussion on the topic and any defences that may be available would depend on the
particular circumstances and the source of the duty (e.g. common law or a particular legislative
provision).

Your conduct met tle standard imposed by the duty

In this defence you are saying that your actions and behaviour are in line with the standard set by the
legal duty, so there was no breach. For example, if you are accused of a conflict of interest, you may
respond byasserting that no conflict arose, or that you disclosed and managed the conflict in
accordance with the legislation. It is helpful if you show evidence of tidisor example meeting

minutes which record you disclosing the interest and stepping out of th@om when the matter was
discussed and voted on.

O0Business judgemento rul e

This defence is available only in relation to the duty to use reasonable care, diligence and skill (see
Duty 2 above), but it is not a defence to a claim of insolvent trading. Tlagv recognises it is
sometimes a difficult task to make decisions about the futuree(g. whether to approve a proposal for
a new project). If, as @ommittee member you have made thorough inquiries about a proposal and
have complied with all of your otheduties, then just because a particular decision turned out not to
be a good one, does not mean you have breached this dtynless it is a decision no reasonable

personcouldmake) Thi s is known as the Obusinesshbl¢ udgement
judgement ruled in the NFP context).
Delegation

In general, even if acommittee delegates an action to an employee, or a sulbmmittee, the
committee members are still legally responsible for that action. You cannot get out of your duties
simply by alegating them to others.

However the common law and legislation allow that@mmittee member will not be responsible if

they:

9 reasonably believed that the person they had delegated to wowlddertake those actions to the
same standard as would be requirg of the committee member, and

9 after making proper inquiries, reasonably and honestly believed that the delegate was reliable and
competent.
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Committee members cannot delegate their duty of reasonable care and diligence.

Reliance on advice

If you have religl on the advice of a professional to make a decisiahthis might form part of a

defence to a claim that you have breached a duty. It is generally agreed that it is reasonable for
committee members to rely on adviced.g.from an external person like a layer). If, as acommittee
member, you make a decision based on advice, and you have relied on that advice in good faith and
after making independent assessment of the information having regard to your own knowledge of the
organisation and the complexity athe structure and the operation of the organisation, then the court
might accept that you did your best and discharged your duty.

Excused by Court from liabilityuéually available only toCLGs and incorporated
associations.

ForCLGsand incorporated assaiations & there are special provisions (sections 1318 and 1317S of

the Corporations Act) wunder whiconmitteementbarsfor has an o
breach of duties, where the court det eremienxecsu stehdedy
for the breach.

Reasonable grounds to expect insolvency

This defence applies to the duty not to operate whilst insolvent, and more specifically, not to incur

debts whilst insolvent. If you had grounds to expect, and you did expect, that theamigation was

solvent and would remain solvent when you incurred the debt, the court may accept that you honestly
werend6t aware of the insolvency. Or, if you took a
incurring the debt, then the court magxcuse the breach.

Person did not participate in management

I f you could not, due to illness or some other ©6go
organi sation at the time of the breach, a. court ma

Unacceptable defences

As mentioned throughout thiguide, if you breach a legal duty there are a number of responses that
will not be sufficient and will not be accepted by a regulator or the court.

EXAMPLES OF UNACCEPTABLE DEFENCES WHICH WILL NOT BE
ALLOWED BY A COURT Ié
T 61 j ust commifterand do ndt leave the same experience as some of the othesmmittee
me mber s o
T 61 didndt wunder st acordmittedneete twansg sgboi ng on at
T 61 didndt agree with the dedciidsnidotn swahyi cohr idso naonwy
T 6 am just a volunteerd
T 61 didndt evermommidteeft nt 6 hkbefonsthel aced

Possible consequences if you are found to have breached the duties

Generally when an NFP organisation incorporates, one of the kenefits of incorporation is that the
members of the organisation (including itsommittee members) are not liable for the debts of the
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organisation. This is known as 6l imited I|iabilityd
use their ownpersonal income to pay outstanding debts of the organisation.

However, if it is found that you have breached a legal duty agammittee member, you may be liable
for that breach from your own personal income. Remember, this is a rare event and will uisuae
accompanied by a significant degree of deliberate wrongdoing or gross negligence. If you are
sufficiently committed to the role of &committee member and act with integrity, diligence, honesty
and accountability, you should not incur any liability.

Just so you are aware, below we have set out the penalties that are possible for breach of a legal duty.

Fines or compensation

If a person breaches aluty, (for example, acommittee member is found to have failed to exercise
reasonable care and diligencén carrying out their duties) a court may then order the person to pay a
fine or to compensate the organisation for the amount of money the organisation lost as a result of
the breach (or both a fine and compensation).

The amount of the fine that can bemposed is set by legislation and differs depending on your legal
structure. You should seek specific advice about this if it becomes relevant for you.

Disqualification

The courts may also make orders disqualifying a person from sitting on@nmittee in the future for a
period of time.

In extreme cases

If committee members are deliberately dishonest or reckless, and the breach is significant, then some
of their actions may attract criminal penalties. If a person is found guilty by a court of breaching &du
where a criminal penalty applies, the person may be fined more heavily. In very extreme cases (for
example where your actions are deliberately fraudulent and the amount of money taken is
considerable) the courts may order imprisonment.

NOTE FOR REGISTERED CHARITIES %

It is the responsibility of a charity to take reasonable steps to ensure its responsible persons
fulfil their duties under the governance standards. For more information regarding charities,
see PartE of this guide.

Possible financial protection focommittee members

Indemnity provisions

Some organisations may have a clause in their Rules which says the organisation agrees to indemnify
(pay a penalty forcommittee members and in some circumstances, depending on thweording of the
indemnity, this may covecommittee members who have breached their legal duties. It is important to
be aware of the limitations of an indemnity clause:

9 the ability to do this is sometimes prohibited by law

i itonly covers acommitteemembert o t he extent of the organisati ondt
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9 it usually does not covecommittee members that have acted with deliberate recklessness or
fraudulently or without good faith and

9 it will often only coverrommittee members after a court action has ben finalised g.g.the
committee member will have to cover their own costs and then later seek reimbursement).

Insurance

An organisation (or individuatommittee members) may elect to take out Directors and Officers (D&O)
Insurance to provide some prote@n for committee members. D&O is designed to protect an

o r g ani anmite: ménbers against legal action. Some D&O policies will also reimburse an
organisation where it has indemnified iteommittee members.

D&O policiesgenerallycover nominatedcommitteeme mber s against |l iability fo
committed in the course of their office. O6Wrongf u
misstatement, incompetence or other acts or omissions as set out in the insurance policy.

It is impottant to understand the limitations of D&O insurance. In general D&O policies will not cover
committee members for dishonest or fraudulent actions, insolvent trading or a wilful breach of duty or
a contravention of the duty not to misuse position or inforntian.

If your organisation has or is considering D&O insurance, it is important to read the policy carefully and
understand the extent of the policy who is covered, what is covered and what is excluded. You
should also be aware of the length of time yowill be covered for after you leave theommittee.

Legal help if your organisation (or itsommittee) face legal issues

Notfor-profit Law is a service ofustice ConnectWe provide free and low cost legal information,
training, phone advice and case work services for eligible FHot-profit organisations. You can find out
more aboutthe Notfor{profit Law serviceat www.justiceconnect.org.atnot -for-profit{aw.
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Part E
Special information for registered charities

This part covers:

z summary of five governance standards
z duties that make up Governance Standard,zand
z What if a responsible person breachese governance standards?

Organisations registered as charities withthe ACMCe ed t o meet the ACNC&s five
standards, which are a set of minimum requirements for the governance of a charity. Standard 5 sets
out duties similar to those inlegislation and common law.

A charity must meet the governance standards when it applies to be registered with the ACNC, and
must continue to meet the governance standards to maintain its registration.

In some cases, charities have to comply with the governance

standards instead of their duties under other staties. For example E] NOTE

for some charities governed by the Corporations Law, certain You can check if your
provisions of the Corporationsdaw no longer apply, though those organisation is a registered
organisations still need to comply with common law duties which gEZ:g ?gg?;i:&? the ACNC
are substantially the same as Corporations Law duti@s any case.

For charities registered with atate regulator (for example an incorporated associaticor
cooperative, the governance standards apply in addition to duties under tiséate regime and the
common law duties.

There is an exemption from compliance with the gov

Summary of the five governance standals:

1. Purpose and noffor-profit nature. Charities must be nofor-profit and work towards their charitable
purpose.They must be able to demonstrate this and provide information about their purpose to the

public.

2. Accountability to MembersCharities thathave members must take reasonable steps to be
accountable to their members and provide their members adequate opportunity to raise concerns

about how the charity is governed.

3. Compliance with Australian lawsCharities must not commit a serious offence (shicas fraud)
under any Australian law or breach a law that may result in a penalty of 60 penalty units (currently
$10,200) or more.

4. Suitability of responsible personsCharities must check that their responsible persons (such as

board orcommittee members a trustees) are not disqualified from managing a corporation under the

Corporations Law or disqualified from being a responsible person of a registered charity by the ACNC
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Commissioner Charities must take reasonable steps to remove any responsible perssho does not

meet these requirements

5. Duties of responsible personsCharities must take reasonable steps to make sure that responsible
persons understand and carry out the duties set out in this standard 5 (discussed further below).

NOTE

The ACNC has developed a helpful guidance resource for the governance standards, which can
be foundhere. A brief outline of the governance standardas they interact with duties otommittee
members and office holders is provided below.

Governance standards and duties

The duties in the governance standards relate t
a similar concept tocommittee member or office holder, and responsible persons will include

directors, trustees, and executives with significant influence over the strategic direction of an
organisation.

o

Governance Standard 5

Governance Standard 5 sets out the duties that apply toghresponsible persons within a charitable
organisation.Standard 5 sets out duties similar to duties in legislation and common law.

The duties that make up Governance Standard 5 are:

the duty to act with reasonable care and diligence

the duty to act honesly in the best interests of the charity and for its charitable purposes
the duty not to misuse their position as a responsible person

the duty not to misuse information they gain in their role as a responsible person

the duty to disclose conflicts of inteest

the duty to make sure the financial affairs of the charity are managed responsibly, and

= =A =A 4 a4 a4 -

the duty not to allow the charity to operate whilst it is insolvent.

Generally it is the responsibility of an individuabmmittee member to comply with their legbduties.
An important difference is under the ACNiGw, it is the responsibility of the charity itself to take
reasonable steps to make sure its responsible persons are complying with governance standards
requirements (however, note that responsible perss will generally still have personal duties under
common law, and any applicablstate-based set of duties).

EXAMPLE: PERCEIVED CONFLICT

A perceived conflict is a conflict that does not necessarily exist, but it may appear to others like a
confictFor exampl e, Bob is on the boar dgranfidaghtecdesr i t
a job as the CEO of the RSPCA. Although both organisations operate in the same field, practically speaking
this would not be likely to cause a conflict. Howekgt could be perceived that Bob may provide information
about his organisation to his granddaughter. Under the governance standards in the ACNC Law, Bob is
required to disclose this o6perceived conflictod.
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